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As conservatives have come to dominate the U.S. Su-
preme Court, originalist interpretation methods will
determine constitutional disputes. While the Court re-
jects the use of comparative constitutional law to inter-
pret the Constitution, even its conservative members
accept the legitimacy of resorting to British sources, if
the language of the Constitution was derived from the
U.K. This practice of reliance on British precedents
seems natural yet perplexing. It is natural because the
U.S. seceded from the U.K. It is perplexing because the
U.S. constitutional revolution stands for rejection of the
British model of parliamentary sovereignty.
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INTRODUCTION

THE COMMON ANGLO-AMERICAN POPULAR SOVEREIGNTY
THEORY

CONSTITUTIONALISM REBORN

This Article intends to redefine the relationship be-
tween the U.S. and U.K. constitutional models. While
the literature perceives the two as polar-opposites, |
suggest that there is, in fact, a common Anglo-Ameri-
can constitutional model, which has been informing the
United States’ character since its founding. It is not
that we misunderstood the American model of popular
sovereignty and constitutional supremacy. Rather, we
did not realize that parallel developments were taking
place in the U.K. The political actors on both sides of
the pond were aware of this reality, but the jurispru-
dence missed it. Shifting the paradigm and accepting
the existence of this common model will enable us to
grapple with the most burning current dilemmas of our
time on both sides of the Atlantic. It lends new legiti-
macy to examining British sources to better understand
American constitutional law, even if the textual provi-
sion per se is not attributable to the U.K.

We may now study how the common model intended the
dynamics between the different constitutional actors to
play out. While the U.S. felt powerless to deal with a
President who has treated constitutional norms with lit-
tle to no respect, the Article reveals how the model des-
ignated enforcement mechanisms for constitutional
norms and conventions, including court packing and
judicial review. British debates on reforming an ob-
structionist second chamber resonate with current
American discourse on reforming the U.S. Supreme
Court and the Senate. Both American institutions were
modeled after the House of Lords. The Article develops
the two types of court packing justified in the U.S. under
the common model to remedy breach of constitutional
norms. It further discusses the inevitability of filibuster
reform. Similarly, while Brexit is incomprehensible in
a parliamentary sovereignty system, Parliament’s re-
luctant adherence to the 2016 “consultative” referen-
dum’s results is a natural outgrowth of the common An-
glo-American rule of the people.
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INTRODUCTION

Trumpism and Brexit have become the poster children of an
era of crisis and democratic backsliding on a global scale. Many peo-
ple treat both phenomena as products of the rise of nationalism, isola-
tionism and xenophobia. Such movements express commitment to
“make the nation great again” by redrawing the boundaries of who is
included within “We the People.” Some even see these phenomena as
the tipping point towards rapid global decline of commitment to de-
mocracy, which has only been made worse by the COVID-19 pan-
demic.! Both phenomena caught their respective societies and the en-
tire global community by surprise.  Trumpism exposed the
vulnerability of the U.S. constitutional system as never before. The
theory of supreme constitutions is, supposedly, about having grand
norms that do not leave the system helpless when political actors defy
constitutional norms. The U.K.’s* willingness to go ahead with Brexit
and threaten its very unity, all because of a referendum that was
branded as merely “consultative” and faced persistent opposition in
Parliament, is equally incomprehensible.® After all, in a constitutional
system purportedly ruled by parliamentary sovereignty, Parliament’s
will should have prevailed. In both countries, theory did not align with
reality. This Article shifts the paradigm to explain this twinned devel-
opment in a way that offers new possibilities for both countries to ad-
dress current challenges and draw from each other’s experience.

We are accustomed to identifying the U.K. as the archetype of
the parliamentary sovereignty model and the antithesis to the U.S. pop-
ular sovereignty model.* The parliamentary sovereignty model does
not distinguish between constitutional and regular law. Under it, the

1. STEVEN LEVITSKY & DANIEL ZIBLATT, HOw DEMOCRACIES DIE 206 (2018).

2. This Article refers to the United Kingdom interchangeably as “the U.K.” and as
“Britain.”

3. Seeinfra Sectiont IV.D.

4. For adiscussion of the conventional dichotomy between the British and U.S. consti-
tutional  systems, see JEFFREY GOLDSWORTHY, PARLIAMENTARY SOVEREIGNTY:
CONTEMPORARY DEBATES 11-13 (2010); JEFFREY GOLDSWORTHY, THE SOVEREIGNTY OF
PARLIAMENT: HISTORY AND PHILOSOPHY 159-220 (1999); HERBERT L.A. HART, THE CONCEPT
OF LAw 74 (2d ed. 1994); BRUCE ACKERMAN, WE THE PEOPLE, VOLUME 1: FOUNDATIONS 3—
33 (1991); GorDON S. WooD, THE AMERICAN REVOLUTION: A HISTORY 139-166 (2002);
H.W.R. Wade, The Basis of Legal Sovereignty, 13 CAMBRIDGE L.J. 172, 172-74 (1955).
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legislature may make and unmake law as it desires, and no court may
declare its statutes void.> The popular sovereignty model makes the
people’s will, as expressed in the constitution, supreme over the legis-
lative will, as expressed through statutes.® It provides processes for
the people to express their will on constitutional matters that are dis-
tinct from legislative processes.” These constitutional processes pro-
duce better approximations of the popular will on particular issues than
regular legislative enactments.® Judicial review over primary legisla-
tion guarantees the supremacy of popular sovereignty but threatens
parliamentary sovereignty.® Scholars believe that a transition between
these models requires a revolution, not easily attained nor desired.'
Thus, the U.K. has never adopted a formal supreme constitution like a
popular sovereignty system. Australia and New Zealand followed the
British approach regarding their Bills of Rights.!! Most of the Western
world followed the American approach.?

Jurists underscore at times that parliamentary sovereignty is a
legal doctrine that intends to serve popular sovereignty in the political
sense. That is to say, Parliament is sovereign to enact freely, but its
political legitimacy is based on popular representation expressed
through periodical elections. Portrayed in this light, there is no con-
tradiction between parliamentary and popular sovereignty.® This,

5. ALBERT VENN DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE
ConsTITUTION 39 (8th ed., Liberty Classics 1982) (1915). The eighth edition is the last written
by Dicey himself.

6. See HART, supra note 4, at 74.

7. See ACKERMAN, supra note 4, at 6.

8. Rivka Weill, Hybrid Constitutionalism: The Israeli Case for Judicial Review and
Why We Should Care, 30 BERKELEY J. INT” L. 349, 372 (2012) (“While these mechanisms are
not free of challenges, they are at least better approximations of the popular will than that
which can be achieved by the legislative body acting alone.”).

9. Rivka Weill, Reconciling Parliamentary Sovereignty and Judicial Review: On the
Theoretical and Historical Origins of the Israeli Legislative Override Power, 39 HASTINGS
ConsT. L.Q. 457, 458 (2012).

10. See, e.g., HANNAH ARENDT, ON REVOLUTION 20, 35 (1963).

11. JOSEPH JACONELLI, ENACTING A BILL OF RIGHTS: THE LEGAL PROBLEMS 45 (1980);
Janet L. Hiebert, Parliamentary Bills of Rights: An Alternative Model?, 69 Mop. L. Rev. 7,
13-16 (2006).

12. Hiebert, supra note 11, at 7-9.

13. A manifestation of such an attitude may be found in Israel’s equivalent of Marbury
v. Madison:
In my understanding, the Knesset is ‘sovereign’ i.e. independent and supreme,
in the sense that no other authority, legislative or otherwise, prevails over it in
its power and its authorities. The reason lies in the source of its power: It was
elected by the people, which as stated, is the sovereign.
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however, is not the way popular sovereignty is defined in this Article.
Rather, popular sovereignty is used to depict the anti-thesis of the par-
liamentary sovereignty model, as defined above.

The strict divide between the U.K. parliamentary sovereignty
model and U.S. popular sovereignty model has been partially under-
mined by the work of some scholars, who have identified an interme-
diate model of the Commonwealth. These scholars posit that, in the
second half of the twentieth century, some Commonwealth countries
adopted a semi-constitution with a weak form of judicial review.

However, | claim that the conventional story of a great dichot-
omy between the U.S. and U.K. constitutional systems is no more than
a myth. We still tell this tale in our classrooms and casebooks. The
U.K. parliamentary website proudly pledges to the norm of parliamen-
tary sovereignty.® Yet, we got the story wrong. The U.K. has been
operating under a popular sovereignty model that is remarkably similar
to the U.S. model for the past two-hundred years. Each iteration of the
U.K. model has exhibited a commitment to enacting constitutional
change only with the people’s endorsement.*® In fact, the two models
resemble and influence each other to the extent that we can identify a
common model of popular sovereignty shared by both countries. The
challenges facing the common model in both countries over the past
two centuries also bear resemblance: enfranchisement, protectionism,
territorial divisions, welfare and allocation of legislative power. The
political actors, thus, felt justified in learning from each other’s expe-
rience, as should we.

This Article reveals how constitutional norms (American ter-
minology) and conventions (British terminology) promote popular
sovereignty on both sides of the Atlantic. In order to recognize the
existence of a constitutional convention, three conditions should be
met: (1) political actors must act consistently in a certain manner; (2)
they should use rhetoric that recognizes the existence of a convention

CivA 6821/93 United Mizrahi Bank Ltd. v. Migdal Coop. Vill., 49(4) PD 221 (1995) (lsr.)
(President Meir Shamgar’s Opinion { 23). For a theoretical and comparative treatment of the
decision, see generally Weill, supra note 8.

14. See STEPHEN GARDBAUM, THE NeEw COMMONWEALTH MODEL OF
CONSTITUTIONALISM: THEORY AND PRACTICE 1 (2013); MARK TUSHNET, WEAK COURTS,
STRONG RIGHTS: JUDICIAL REVIEW AND SocIAL WELFARE RIGHTS IN COMPARATIVE
CONSTITUTIONAL LAwW 18 (2007); Hiebert, supra note 11, at 9.

15. “Parliamentary Sovereignty Is the Most Important Part of the UK Constitution.”
Parliamentary  Sovereignty, UK PARLIAMENT, https://www.parliament.uk/site-infor-
mation/glossary/parliamentary-sovereignty/ [https://perma.cc/XH7S-R9TD].

16. See infra Parts I-1V.
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that guides their behavior; and (3) there should be a constitutional ra-
tionale that justifies this convention.t’

Like the U.S., the U.K. developed a model that distinguished
between constitutional and regular law and entrusted unelected
branches with the task of guarding the constitutional status quo. This
British popular sovereignty model relied on constitutional conventions
as the bridge between the practice of popular sovereignty and the rhet-
oric of parliamentary sovereignty. These constitutional conventions
had potent, double-layered enforcement mechanisms to guarantee that
political actors could not deviate from them. This Article thus argues
that we should understand Brexit and recent seemingly revolutionary
U.K. judicial decisions that enforce constitutional conventions as a
story of continuity, rather than a great break from the past.*®

Why did we get the story wrong all along? Britain became
identified with the archetype of parliamentary sovereignty based pri-
marily on the scholarship of Albert Venn Dicey, perhaps the most re-
nowned British constitutional scholar of the last two centuries. Be-
cause there was no codified constitution, Dicey’s Introduction to the
Study of the Law of the Constitution became synonymous with the Brit-
ish Constitution itself.*® Dicey identified parliamentary sovereignty as
the U.K.’s basic constitutional norm based on Sir William Black-
stone’s Commentaries.?® Yet, aware of the gap between theory and
practice, Dicey argued that constitutional conventions were intended
to enable the people to rule. Scholars have missed the role of consti-
tutional conventions to align theory and practice in an ever-evolving
constitution. Similarly, they failed to identify the mechanisms through
which conventions were to be enforced.

Blindness to the way in which constitutional conventions op-
erate prevented each country from drawing lessons from the other in
recent times and hindered the development of comparative constitu-
tional law worldwide. The American Justices are divided over the le-
gitimacy of using comparative constitutional law, treating the Ameri-
can enterprise as exceptional.?l In the U.S., various states have

17. See Re Resolution to Amend the Constitution, [1981] 1 S.C.R. 753, 888 (Can.) (“We
have to ask ourselves three questions: first, what are the precedents; secondly, did the actors
in the precedents believe that they were bound by a rule; and thirdly, is there a reason for the
rule?”) (citing SIR W. IVOR JENNINGS, THE LAW AND THE CONSTITUTION 136 (5th ed. 1959)).

18. SeeinfraPart IV.
19. DicEey, supra note 5.

20. WILLIAM BLACKSTONE, COMMENTARIES OF THE LAWS OF ENGLAND, BOOK THE FIRST
160-61 (1st ed. 1765).

21. Norman Dorsen, The Relevance of Foreign Legal Materials in U.S. Constitutional
Cases: A Conversation Between Justice Antonin Scalia and Justice Stephen Breyer, 3 INT’L
J. ConsT. L. 519, 519 (2005).
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proposed laws prohibiting their courts from using foreign and interna-
tional law.?? Nonetheless, the U.S. Supreme Court was willing to draw
on British experience in landmark decisions when interpreting consti-
tutional provisions that were modeled on the British Bill of Rights of
1689. This reliance shaped important debates on the death penalty, the
right to bear arms, and substantive due process.?

Recognizing that there is a common Anglo-American constitu-
tional model will enable us, even under an originalist interpretive ap-
proach (which I do not endorse but enjoys the support of conservative
Justices on the U.S. Supreme Court), to study how the model intended
the different constitutional actors to interact. We will no longer be
confined to explicitly borrowed constitutional provisions to justify
studying from the “other” system. In fact, Justice Scalia articulated
the originalist rationale to rely on British sources, particularly regard-
ing constitutional conventions, whose protection was entrusted to the
prerogatives of the Crown?:

[Different constitutional phrases] had a meaning to the
American colonists, all of whom were intimately famil-
iar with my friend Blackstone. And what they under-
stood when they ratified this Constitution was that they
were affirming the rights of Englishmen. So to know
what the Constitution meant at the time, you have to
know what English law was at the time . . . . Well, what
were the prerogatives of a sovereign, as understood by
the framers of the Constitution? The same as was un-
derstood by their English forebears.?®

The American dimension of this story did not lose relevance
with Joe Biden’s election as President. The phenomenon of Trump-
ism, which involves acute disregard of constitutional norms, is very
much alive. Its impact on American governmental institutions is

22. Aaron Fellmeth, International Law and Foreign Laws in the U.S. State Legislatures,
15 AM. Soc. INT’L L. INSIGHTS 13 (May 26, 2011), https://www.asil.org/insights/volume/15/is-
sue/13/international-law-and-foreign-laws-us-state-legislatures [https://perma.cc/PZ5F-
JOXK].

23. See Furmanv. Georgia, 408 U.S. 238, 242 (1972) (Douglas, J., concurring) (leading
to a period of de facto moratorium of capital punishment in the U.S. and in which Justice
Douglas connects the Eighth Amendment to the British Bill of Rights of 1689); District of
Columbia v. Heller, 554 U.S. 570, 594, 613 (2008) (recognizing an individual constitutional
right to keep and bear arms unconnected to militia service and in which the majority discusses
briefly the Second Amendment’s connection to the British Bill of Rights of 1689).

24. See infra Part V, and especially the discussion on Dicey’s articulation that the pre-
rogatives of the Crown are meant to enforce constitutional conventions.

25. Dorsen, supra note 21, at 540.
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profound.?® The U.S. Supreme Court is dominated by a strong con-
servative majority, which was achieved through partisan abuse of ap-
pointment power in breach of longstanding constitutional conven-
tions.?” The Court might now more readily frustrate the people’s will.
The U.S. Senate has become an obstructionist body, stuck in endless
political deadlock.?® To contend with these phenomena and more, it is
important to understand the true historical-constitutional narrative that
has long evaded us.

Since the U.S. treated constitutional norms as unenforceable
based on the British tradition,?® this Article offers new ways to counter
Trumpism even under an originalist approach.>® While former Presi-
dent Trump regularly breached constitutional norms, constitutional de-
sign not only permits but requires their enforcement. Under the com-
mon model, the U.K. enforced conventions through methods
equivalent to court packing and judicial review. This Article thus chal-
lenges the prevalent jurisprudential approach in both countries, which
sharply distinguishes between the political and legal constitutions,
treating constitutional conventions and norms as within the province
of politics and according judicial protection only to the legal constitu-
tion.3 It further asserts that British debates on reforming an obstruc-
tionist second chamber, in particular, resonate with current American
discussions on reforming the judiciary and the Senate. This is espe-
cially so since both institutions were modeled after the British House
of Lords.*

This Article applies an enhanced understanding of U.S. consti-
tutional law, gained by relying on the common Anglo-American

26. See,e.g., Neil S. Siegel, Political Norms, Constitutional Conventions, and Pres-
ident Donald Trump, 93 IND. L.J. 177 (2018); David Montgomery, The Abnormal Presidency,
THE WASH. Post MAG. (Nov. 10, 2020), https://www.washing-
tonpost.com/graphics/2020/lifestyle/magazine/trump-presidential-norm-breaking-list
[https://perma.cc/4ACGY-G7TS]; John Cassidy, Trump May Be Gone, But Trumpism Isn't, THE
NEW YORKER (Jan. 22, 2021), https://www.newyorker.com/news/our-columnists/trump-may-
be-gone-but-trumpism-isnt [https://perma.cc/68H5-5GWB].

27. Seeinfra Part V.
28. Id.
29. Id.

30. On recent scholarly attempts to delineate a role for the courts in enforcing constitu-
tional conventions, see Farrah Ahmed et al., Enforcing Constitutional Conventions, 17 INT’L
J. ConsT. L. 1146, 1147 (2019) (calling the courts to enforce conventions that involve transfer
of political power); Samuel Issacharoff & Trevor Morrison, Constitution by Convention, 108
CAL. L. Rev. 1913, 1916-17 (2020).

31. SeeinfraPart V.

32. Seeinfra Parts | & V; see also Steven G. Calabresi et al., The Rise and Fall of the
Separation of Powers, 106 N.W. U. L. Rev. 527, 535 (2012).



2021] CONSTITUTIONALISM REBORN 141

model, to study Senate and judicial reform. Specifically, it argues that
two types of court packing are justified under the common model to
remedy breach of constitutional norms. For similar reasons, it further
projects that filibuster reform is all but inevitable.

Part | presents the Anglo-American popular sovereignty theory
as developed by the political contemporaries of the nineteenth century.
It explains the sophisticated use of elections to generate a specific man-
date for constitutional change. It presents the legislative veto power
of the House of Lords as parallel to the U.S. Supreme Court’s power
of judicial review and further portrays the royal power to create Peers
as the equivalent of American court packing.

Part Il explains how popular sovereignty best described the
British constitutional system’s de facto modus operandi, even when
the scholarship identifying Britain with parliamentary sovereignty was
at its height. All branches of government spoke the language of pop-
ular sovereignty and acted in conformity with it in a way that enables
us to identify a new British rule of recognition based on popular, rather
than parliamentary, sovereignty.®® This is in contradistinction to the
prevalent approach of contemporary and last century British constitu-
tional historians and legal theorists, who treated the theory of British
popular sovereignty as mere partisan rhetoric. The coexistence of rhet-
oric and practice of popular sovereignty enables us to identify the ex-
istence of a common Anglo-American constitutional model.

Part Il argues that, in the first half of the twentieth century,
Britain evolved into a softer model of popular sovereignty. Although
the House of Lords (HL) lost its ability to exercise an absolute veto, it
nonetheless maintained a suspensory veto that enabled it to protect the
constitutional status quo and refer issues to the people’s decision. It
further argues that scholars have missed this model’s existence be-
cause of Britain’s short lapse to parliamentary sovereignty in the be-
ginning of the second half of the twentieth century. With the Lords’
loss of any effective legislative power to refer constitutional issues to
the people after the enactment of the Parliament Act 1949, the British
were left with no mechanism to express popular sovereignty until the
rise of referenda in the 1970s. The next Part shows why the rise of
referenda in Britain in the 1970s should be treated as a direct substitute
for the loss of the Lords’ legislative veto.

Part 1V further discusses the different proposals to reform the
HL in the beginning of the twentieth century. These ideas preceded

33. The practice of the various branches of government may define the nature of the
constitutional system. We may learn to identify the ultimate rule of recognition, or the Grund-
norm, by observing what courts, officials, and the people treat as the ultimate rule of recogni-
tion. HANs KELSEN, PURE THEORY OF LAw 193-95 (Hans Knight trans., 1967). HART, supra
note 4, at 105-07.
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current American discourse on overcoming an obstructionist second
chamber by over a hundred years. This Part also explains recent U.K.
constitutional developments—including Brexit, the Jackson* and Mil-
ler 1 and 11 decisions*—as the product of continuity, rather than major
deviations from existing British law. It suggests that, ultimately, by
constitutional design, the courts may enforce constitutional conven-
tions when other enforcement mechanisms lose their power to protect
the constitutional framework.

Part V explores some of the implications of the shared Anglo-
American model of constitutional law on current dilemmas of Senate
and judicial reform in the U.S.

I. THE COMMON ANGLO-AMERICAN POPULAR SOVEREIGNTY THEORY

Americans, and the world at large, treat the U.S. Constitution
as the result of the American revolution, which, in turn, led to a revo-
lution in political thought.®® The U.S. Constitution departed from the
British model of elite rule, upholding the people’s rule instead. It,
therefore, required the People to ratify the Constitution through consti-
tutional conventions.®” The Constitution requires that amendments
pass through an arduous process which guarantees that the people have
spoken.®® 1t is not enough that the federal elected legislators propose
amendments; an overwhelming majority of state-level legislative bod-
ies must approve the amendments, ensuring the constitutional change
reflects the people’s will.3® The courts exercise judicial review to en-
force the rule of the people over the legislature and prevent erosion of
the Constitution through legislative enactments.*® In contrast, Ameri-
cans and British believe that the U.K. maintained its parliamentary

34. R (Jackson) v. HM AG [2005] UKHL 56, [2005] 1 AC (HL) 262 (appeal taken from
Eng.) [hereinafter Jackson decision].

35. R (Miller) v. SOS for Exiting the Eur. Union [2017] UKSC 5, [2018] AC 61 [here-
inafter Miller | decision]; R (Miller) v. The Prime Minister [2019] UKSC 41, [2020] AC 373
[hereinafter Miller 11 decision].

36. See, e.g., BERNARD BAILYN, THE IDEOLOGICAL ORIGINS OF THE AMERICAN
ReEvoLuTION 116-229 (1967); Woob, supra note 4, at 3-4; GOLDSWORTHY, supra note 4, at
213-215.

37. Donald S. Lutz, Toward a Theory of Constitutional Amendment, in RESPONDING TO
IMPERFECTION: THE THEORY AND PRACTICE OF CONSTITUTIONAL AMENDMENT 238 (Sanford
Levinson ed., 1995).

38. 1d. at 240.
39. U.S.CoNsrT. art. V.
40. Marbury v. Madison, 5 U.S. 137, 176-77 (1803).
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sovereignty structure.*! It has neither experienced a great revolution
since the Glorious Revolution of the 17th century nor its fruits in the
form of a popular-based constitution.*? Jeffrey Goldsworthy in his
classic work on The Sovereignty of Parliament accordingly writes,
“[t]he theory of legislative sovereignty was so influential that the
[Americans] cast it off only with great difficulty, inventing in the pro-
cess a whole new system of government.”*

Britain gradually adopted democracy during the nineteenth
century by enfranchising the middle and lower classes.** However,
the prevailing narrative does not acknowledge that Britain used elec-
tions not just to create a more inclusively representative legislature but
also to evaluate popular judgments on major constitutional issues.
This Article argues that there was a deep nexus between the process
and content of democratization: Britain evolved from a parliamentary
to a popular sovereignty model as it deepened its democratic commit-
ment to suffrage.*

The Great Reform Act of 1832 enfranchised the middle class
and eliminated the Lords’ indirect control of the Commons’ composi-
tion.*® The weakened Lords turned to legislative veto power as their
new primary weapon. During this era of aspiration for greater democ-
ratization, the Lords faced criticism for the veto’s “aristocratic” nature
and, in turn, had to develop a theory that legitimized their increased
use of the veto and justified it in democratic terms.*’

41. See, e.g., GEOFFREY MARSHALL, PARLIAMENTARY SOVEREIGNTY AND THE
COMMONWEALTH 1 (1957).

42. See GOLDSWORTHY, supra note 4, and accompanying sources.
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The Lords asserted that the franchise’s extension strengthened
the political parties and subjected Members of Parliament (MPs) to
party rule.*® Democratizing the Lower House paradoxically weakened
its claim to represent the people, as opposed to the party. The govern-
ment came to rule the House of Commons (HC).*® The Lords re-
branded their veto power as referendal, exercised to refer constitu-
tional matters to the people’s decision, as expressed through election
results or through platform politics.>

During this period, the Commons proposed constitutional
changes on different occasions, and the Lords vetoed them, citing the
need to gain the people’s consent, even though they truly opposed their
contents.>* The Lords’ vetoes on constitutional issues often led to the
Commons’ dissolution.>® At the very least, the Commons’ members
usually engaged in platform politics. If the reformers won the “war of
numbers” in platform politics or maintained the majority in the Com-
mons following elections that served as a semi-referendum, then the
Lords would remove their veto, acknowledging that the people had
spoken. The proposed constitutional change would, then, be codified
via a parliamentary act.>® All political branches of government
acknowledged that the people determined the fate of constitutional
change.

Thus, Britain began to function under popular sovereignty.>*
Parliament was redefined and a distinction between the making of reg-
ular and constitutional law arose. Regular legislation demanded the
consent of the legislature, composed of the two Houses and the Crown.
Constitutional law required the people’s approval through elections or
platform politics. Though Parliament’s internal deliberation process
changed completely, Parliament’s external composition remained the
same, effectively disguising the revolutionary nature of this transfor-
mation to popular sovereignty. The transformation from parliamen-
tary sovereignty to a popular sovereignty model involved no violation
of pre-existing parliamentary procedures. The people supplemented
rather than replaced Parliament. The referendal theory redefined not

48. See Rivka WEeill, Dicey Was Not Diceyan, 62 CAMBRIDGE L.J. 474, 485 (2003) (de-
scribing the inverse relationship between MPs’ independence and party rule).
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50. See infra Part Il. See also Rivka Weill, Evolution vs. Revolution: Dueling Models
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52. See infra Sections 11.A-B.
53. Seeinfra Part II.
54. 1d.; see generally Rivka Weill, We the British People, Pus. L. 380 (2004).



2021] CONSTITUTIONALISM REBORN 145

only the function of both Houses but also the role of elections. Rather
than just choose representatives, as the influential philosopher Ed-
mund Burke argued,® elections became a form of referenda on consti-
tutional measures. While the Burkean approach imposed a constitu-
tional duty upon MPs to follow their judgment, the referendal approach
demanded that MPs apply the people’s verdict whenever it was pro-
nounced in an unequivocal way on constitutional matters.

The Conservative Party leader, the Third Marquis of Salisbury,
argued that the HL could perform a similar function to the U.S. Su-
preme Court as guardian of the constitutional status quo:

There is no power in the Constitution which can secure
that the will of the nation shall be ascertained and
obeyed . . . except the House of Lords. Even the House
of Lords...cannot make provision for ascertaining,
still less can it insist on, a specified proportion in the
majority of votes to be obtained. But it can require that
a special Election shall be held to return the House of
Commons . . . and it can insist that no such fundamen-
tal change shall be introduced into our ancient polity
unlesssgngland and Scotland are assenting parties to
it....

The Lords insisted on the need to garner consent of a majority
in each of the major territorial divisions of the U.K. as a prerequisite
for constitutional change. They implicitly defined popular sovereignty
as requiring taking account of the combined elements of people plus
territory.®” This was especially required when it came to devolving
governmental power to the sub-parts of the U.K.58

The British House of Lords was the forerunner to the U.S. Su-
preme Court.®® The HL fulfilled a dual function in British history: It
was an upper legislative body like the American Senate. But, in addi-
tion, the House of Lords and eventually a sub-part of it, the Law Lords,

55. Edmund Burke, Speech to the Electors of Bristol, on His Being Declared by the
Sheriffs Duly Elected One of the Representatives in Parliament for That City (Nov. 3, 1774),
in 2 THE WORKS OF THE RIGHT HONOURABLE EDMUND BURKE 81 (John C. Nimmo ed., 1887).
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CARrRDOZO L. Rev. 905, 907 (2018).

58. See infra Section IV.B.1.

59. For adiscussion of the similarities between the House of Lords and the U.S. Supreme
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served as the highest court of Britain, like the Supreme Court.®° To
maintain its legitimacy, the House of Lords had to exercise its role as
constitutional guardian upfront as a legislative branch, rather than as a
judicial branch. Otherwise, the HL would have exposed itself to criti-
cism that, what it allows in its role as a legislature, it later undoes in its
capacity as a court. This U.K. model preceded the theorist Hans Kel-
sen’s idea that the veto of a second legislative chamber may function
as the equivalent of judicial review over primary legislation.®* The
Lords’ legislative veto on constitutional matters, thus, resembled judi-
cial review power in the U.S. Both were intended to guarantee that no
constitutional change would pass without popular consent.

The guardian role of the constitutional status quo was not left
to the whims of democracy but entrusted in Britain, just like in the
U.S., to a defined unelected branch. In both countries, entrusting the
exercise of the constitutional veto function to an unelected branch was
crucial because it avoided crises in which competing institutions argue
they have a direct, express, mandate to represent the people. When the
Lords or the U.S. Supreme Court were exercising their veto, they only
asserted that they were not convinced that the representative bodies
had a mandate from the people for constitutional change.®> They
forced a “second look™ at the constitutional change. They did not and
could not make the stronger argument that they had an independent
mandate from the people and thus better represented the people than
the representative branches.%?

The Framers of the U.S. Constitution were familiar with the
workings of this British popular sovereignty model.®* They debated at
great length whether the judiciary should also serve as a Council of
Revision and veto laws as part of the legislative function, like the
House of Lords.®®> They ultimately rejected this idea to uphold separa-
tion of powers. They did not want to grant the judges a “double

60. After the fourteenth century, no one “seriously questioned” Parliament’s role as the
final court of appeal. The judicial function settled in the Lords as early as the fifteenth century
since the Commons chose not to exercise it. Even after 1844, when only the Law Lords exer-
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65. Id.at 239, 243.
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negative” capacity to null laws through a legislative veto in addition to
judicial review.®® They further held that judges should not be biased
in their judicial function because of their previous involvement as leg-
islators.%” The Framers explicitly discussed the similarities between
the Lords’ legislative veto function and judicial review.%® They under-
stood why the Lords exercised their judicial review function as a leg-
islature rather than as a Court.

Although nineteenth century constitutional scholars continued
to identify parliamentary sovereignty as the British basic norm, they
simultaneously acknowledged the referendal theory’s existence. In-
fluential first-rate constitutional scholars from across the political
spectrum recognized the emerging model of popular sovereignty, in-
cluding Sir William Reynell Anson, Walter Bagehot, Albert Venn
Dicey, and Sir Henry Maine.®® This should not surprise us, since it is
during periods of constitutional transformation that both political ac-
tors and scholars simultaneously employ two conflicting narratives:
the old, familiar narrative and the new, evolving one. Only in retro-
spect, judging both rhetoric and practice, can it be determined that Brit-
ain has been functioning under popular sovereignty since 1832.

The British Whig comparative jurist Sir Henry Maine wrote:
“[A] new theory has made its appearance . . . It seems to be conceded
that the electoral body must supply the House of Commons with a
Mandate to alter the Constitution.”’® Even the Whig Dicey, who is
associated with parliamentary sovereignty more than any other
scholar, suggested that, on executive issues, the will of just a small
majority of the Commons was decisive.”* On constitutional issues,
however, the British practice required that the permanent will of the
people be clearly expressed.”> He wrote: “[N]o one till 1910 and 1911
seriously disputed the doctrine that the House of Lords in modern
times had the right to demand an appeal to the people whenever on any
great subject of legislation the will of the electorate was uncertain or
unknown.”” He acknowledged that the HL must yield to the HC when

66. Id. at 255 (quoting Luther Martin in 2 THE RECORDS OF THE FEDERAL CONVENTION
OF 1787, at 76 (Max Farrand ed., 1911)).
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the latter represents the people’s will because the people are the “true
political sovereign” in Britain.”* He even legitimized the Crown’s
threat to create Peers to coerce the Lords to abide by the popular will.”
Dicey recognized that the people dictated the acts of Parliament in con-
stitutional matters rather than leaving them to parliamentary discre-
tion.”® Scholars even identified the criteria for distinguishing between
false and true positives for constitutional change. They required the
consent of cumulative representative bodies to manifest popular en-
dorsement of constitutional change.”” They required a large, deep, and
decisive support for change.

In contrast, contemporary as well as twentieth century British
scholars dismissed this referendal theory as mere rhetoric, a tool uti-
lized by the Lords on partisan grounds to promote the Conservative
agenda alone.”® Contrary to this approach, | show in the next Part that
the referendal theory captured the way the British constitutional sys-
tem operated. All branches of government accepted and acted in con-
formity with popular sovereignty.

| argue that the Conservatives were the first to promote the the-
ory because they controlled the Upper House, but the major intra-party
disputes of 1832-1911 granted it general legitimation. The mainstream
Whig Party accepted the referendal theory with the refinement that the
Crown would use its power to create Peers, if the Lords frustrated the
popular will as expressed at elections. If the Crown was convinced
that the people had spoken and the Lords did not remove their veto, it
would be legitimate to “pack” the HL to enable constitutional change.
The potent threat of packing the Lords served to offset the partisan
numerical advantage of the Tories in the Upper House. The potential
of packing the Lords was intended to guarantee that the Lords would
exercise the legislative veto in a non-partisan way. The threat of pack-
ing the Lords underscored that the people would not only prevent un-
desired constitutional change (negative role) but also dictate it when
warranted (positive role). Further, in both the Whig and Tory parties,
dissidents pushed the popular commitment further by demanding the
people’s decision in referenda on divisive constitutional issues,
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especially Home Rule for Ireland (devolution) and Tariff Reform (pro-
tectionism). ’°

I1. A COMMON PRACTICE OF POPULAR SOVEREIGNTY

This Part shows how the British people, rather than Parliament
alone, decided the fate of the major constitutional issues of the nine-
teenth and early twentieth centuries through a model very similar to
the U.S. These include the three Reform Acts, which enfranchised the
middle and lower classes, the Irish Church Act, which disestablished
the Irish Church, and the Parliament Act of 1911, which diminished
the Lords’ veto power. This demonstrated practice and rhetoric con-
tradicts the prevailing global narrative that the U.K.’s basic norm is
that of parliamentary sovereignty. What is astonishing about this con-
stitutional history is that, even in the heydays of the U.K.’s identifica-
tion with the norm of parliamentary sovereignty, all political branches
of government acknowledged that no major constitutional change
could pass without the people’s specific endorsement. Thus, Home
Rule for Ireland repeatedly failed because it lacked popular endorse-
ment. An unelected branch served as the guardian of the constitutional
status quo exercising a function equivalent to judicial review in the
U.S. Moreover, this Part demonstrates how the Anglo-American con-
stitutional model of popular sovereignty envisioned the enforcement
of constitutional conventions. When the Lords abused constitutional
norms in their use of the veto power, they became an obstructionist
second chamber rather than a constitutional guardian. They thus faced
the threat of packing or reform to coerce them to adhere by constitu-
tional norms. | will demonstrate the relevance to current U.S. dilem-
mas regarding judiciary and Senate reform later in the Article.

A. The First Reform Act 1832

The Great Reform Act began the democratization of the British
constitutional system by extending the franchise to the middle classes
in a restricted manner.®% British practice of popular sovereignty pre-
ceded the theory that legitimized it. In 1830, Tory PM Arthur

79. SeeinfraParts Il & IV. Cf. R.M. PUNNETT, BRITISH GOVERNMENT AND PoLITICS 493—
94 (6th ed. 1994) (attributing the theory primarily to the Labour and Liberal Parties); A. H.
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Wellesley, the 1st Duke of Wellington, opposed reform and thus re-
signed.®! His successor, the Whig Earl Grey, accepted the premiership
on the condition that the Crown would assist him in extending suf-
frage.? When the Commons did not support his bill,® King William
IV dissolved Parliament at the government’s advice to hold an election
within a year of the previous one. The goal was to consult the people
on ghjffrage by transforming the election into a referendum on the mat-
ter.

Dicey wrote that “[n]ever did an election approach more nearly
to a Referendum.”® Even the Duke of Wellington, who led the Tory
opposition to reform, conceded that the question referred to the people
was “not whether Parliament was to be reformed, because, upon the
principle of reform, there was a majority in the late House of Com-
mons, but upon a particular plan of reform.”

Despite the Whigs’ decisive victory at the polls, the Tory HL
rejected the measure.®” The Tories feared that the “commoners” would
dominate the other classes of society: royalty (represented by the King)
and aristocracy (represented by the Lords). Yet, PM Earl Grey treated
their veto as illegitimate, arguing that the “lasting and intense feeling
of the public, after so much discussion, and so long an interval for con-
sideration, and the increased majority in the House of Commons,
would have been decisive.”® The Whig government resigned over its
failure to pass reform.2 However, the people’s mobilization and agi-
tation, culminating in the famous nine “Days of May,” in which polit-
ical unions rioted and contemplated a run on the banks,* convinced a
reluctant King to threaten the Lords with the creation of Peers if they
refused to endorse reform.®? The Lords were confronted with “the
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alternative of the Reform Bill with an addition to the peerage, or the
Reform Bill without it.”% The Whigs returned to power with the
King’s support.®

The Lords condemned the threat to create Peers as unconstitu-
tional.** PM Earl Grey, however, believed the government was justi-
fied because it had exhausted all other available constitutional meth-
ods.

[1]f a majority of this House is to have the power, when-
ever they please, of opposing the declared and decided
wishes both of the Crown and the people, without any
means of modifying that power, then this country is
placed entirely under the influence of an uncontrollable
oligarchy.®®

Subsequentlg/, the HL switched its position and ratified the
Great Reform Act.®® The political analyst Walter Bagehot wrote that
the King had coerced the Lords “at the will of the people.”®" This was
the first constitutional measure whose enactment depended on the peo-
ple’s consent.

B. The Second Reform Act 1867

The Second Reform Act enfranchised primarily the household-
ers in the boroughs, as well as lodgers who paid a yearly rent of at least
£10.% The Act increased the voting lists of England and Wales by
eighty-eight percent and is identified with the rise of the modern Brit-
ish party system.*®

Already in the 1840s, the Chartist movement drafted a charter
demanding political rights for the working class.'® In the 1850s, MPs

92. Id.

93. Id. at 19-23; W.I. JENNINGS, supra note 192..

94. ALLYN, supra note 87, at 19-20.

95. 1d. at 21 (quoting HL Deb (17 May 1832) (12) cols. 1005-06).

96. WALTER BAGEHOT, THE ENGLISH CONSTITUTION 127-28 (2d ed. 1963).
97. Id.at128.

98. F.B. Smith, “Democracy ” in the Second Reform Debates, 11 HisT. STUD., AUST. &
N.Z. 306, 313 (1963). For discussions of the Second Reform Act’s impact on enfranchise-
ment, see generally F.B. SMITH, THE MAKING OF THE SECOND REFORM BILL (1966); ROYDEN
HARRISON, BEFORE THE SOCIALISTS (1965); JOSEPH H. PARK, THE ENGLISH REFORM BILL OF
1867 (1920); MAURICE COWLING, 1867: DISRAELI, GLADSTONE AND REVOLUTION (1967).

99. SEYMOUR, supra note 47, at 533.
100. Id. at 234-38.



152 COLUMBIA JOURNAL OF TRANSNATIONAL LAW [60:1

attempted to pass reforms repeatedly.'®* In the 1860s, the National
Reform League and the National Reform Union formed to mobilize
support for parliamentary reform.1%? Finally, in 1866, the Liberal gov-
ernment proposed a reform bill based on proposals from the 1850s.%
When both Conservatives and dissident Liberals opposed the bill in
the Commons, the government resigned.® The resulting popular ag-
itation lasted over six months and included people of all classes
throughout the U.K.1% At times, over 100,000 people participated in
each demonstration, despite weather conditions, loss of business op-
portunities, crowding, and distance.'®® Contemporaries compared the
agitation to that preceding the passage of the Great Reform Act.}%” By
January 1867, the newspapers overwhelmingly concurred that the peo-
ple had demonstrated their active and intensive support of reform.%
Queen Victoria urged the Cabinet to proceed with reform, writing that
“the sle(%urity of her throne was involved in the settlement of this ques-
tion.”

These events led the newly appointed Conservative govern-
ment to enact comprehensive reform. The irony of this move, after the
Conservatives had opposed the Liberals’ limited reform plan during
the very preceding year, did not go unnoticed. Some of the govern-
ment’s supporters admitted, “We cannot pretend that it is a matter of
option with us whether we will undertake this question or not.”**® Not
only did the people cause reform to pass, they also shaped its content
through constant dialogue with the sitting Parliament.**! Once again,
the practice and rhetoric accompanying a constitutional moment of
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enfranchisement revealed the people’s power to dictate constitutional
change in Britain that would be codified in a statute.

C. The Irish Church Act 1869

The Irish Church Act, which disestablished the Anglican
Church in Ireland, was the first in which not only the practice but also
the rhetoric of popular sovereignty was present. Under the Union Act
with Ireland, the Anglican Church enjoyed a privileged position, de-
spite representing only a minority of Christian believers. Because dis-
establishment required amending the Union Act, contemporaries
treated it as a constitutional act.

The Lower House passed the bill, but the Lords vetoed it. The
Lords argued that the people had never approved the measure.*'? They
demanded that an election solely focused on the Irish Church Bill
should determine the matter.}*®* Thus, the Act would need to garner
the support of a large national majority, as well as a majority in each
of the main parts of Britain.}* Only then would the Lords treat the
election’s results as an endorsement by “We the British People” and
enable the Act to pass.

Both contemporaneous'™® and later scholars*‘® recognized that
the 1868 election functioned as a referendum on the Irish Church’s
disestablishment. Dicey, for example, attested that “[the Liberal PM]
Gladstone’s plan for the Disestablishment of the Church in Ireland”
had “been laid before the electors and been the main object of debate
ata General Election . . .. [IJt was surely right to treat such ratification
as the deliberate approval by the nation.”!

After the election, Queen Victoria explained why the Lords
should surrender. She, too, opposed disestablishment on the merits but
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acknowledged that the people endorsed it.}'® The Queen identified the
following conditions as both necessary and sufficient to requiring the
Lords’ surrender: First, the size of the majority supporting the bill in
the Commons should be “overwhelming.”''® Second, the majority
should be stable and not temporary. Third, a prior election should have
focused on the issue and expressed popular support for it. Fourth,
there should be no indication of a substantial change in popular support
for the measure since the election.?°

Following the elections, the Lords ratified the bill despite their
continuing opposition to its content.*?! Lord Hugh Cairns, High Chan-
cellor of Britain, explained this turnabout:

There are questions which arise now and again . . . as
to which the country is so much on the alert . . . that it
steps in as it were, takes the matter out of the hands of
the House of Lords and the House of Commons . . . and
in those cases either House of Parliament or both to-
gether cannot expect to be more powerful than the
country, or to do otherwise than the country desires.'??

The Lords acknowledged that it was the people’s will that de-
termined their use of the veto. Parliament could promote religious
freedom in Ireland only after its endorsement by the people.

D. The Third Reform Act 1884

For a decade before the Third Reform Act passed, the agitation
in favor of reform occurred both within and outside of Parliament.?
In 1877, the Liberals, convinced of popular support for the measure,
decided to incorporate the policy into their platform for the coming
election.’® After winning the 1880 election, the Liberals proposed re-
form towards the end of the parliamentary term.'?® The proposal was
influenced by the American Civil War and the Fifteenth Amendment
to the United States Constitution, which protects American citizens’
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right to vote from denial on the basis of their “race, color, or previous
condition of servitude.”*?® The proposal thus suggested equalizing the
counties’ and boroughs’ franchise. It focused on enfranchisement of
the working class with the aim of dealing with redistribution of seats
later.!?” However, the Lords used the referendal theory to reject the
measure. Lord Salisbury explained:

We do not shrink from bowing to the opinion of the
people ... But now that the people have in no real
sense been consulted, when they had at the last general
election no notion of what was coming upon them, |
feel that we are bound, as guardians of their interests,
to call upon the Government to appeal to the Joeople,
and by the result of that appeal we will abide.*?

A day after the Lords’ veto, the Cabinet decided to prorogue
Parliament and hold a special session in the autumn. The government
decided to drop other pending bills to enable Parliament and the people
to concentrate on reform. The government further decided to advance
the reform bill in the new session de die in diem.

The Lords’ resistance prompted the people to mobilize.*
Many organized demonstrations in favor of reform, while others coun-
ter-demonstrated in support of the Upper House.**® PM Gladstone dis-
tinguished between the constitutional politics occurring at that time
and regular politics, saying:

The calls of your private and individual lives are far too
urgent to enable you from day to day to be considering
as a nation what is done by one or the other House of
Parliament . . . . It is only in these great crises that it is
possible to address a call to the heart and mind of the
country sufficient to bring about anything of the mani-
festations that are now so abundantly before our
eyesl131

Lord Salisbury opposed the use of platform politics instead of
an election to decide the issue, calling it “legislation by picnic.”*3? Yet,
he could not win on the basis of this principled argument. In this battle
of platform politics, the overwhelming majority of demonstrations and
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participants supported reform.'*® Even Lady Gwendolen Cecil, Lord
Salisbury’s daughter and biographer, admitted, “The numerical pre-
ponderance was on the ministerial side.”'3*

In light of “the possible gravity of the situation,”*3® both the
Queen and the Lords accepted the need to pass the Third Reform
Bill.1*® While in 1867 Parliament resolved the crisis, in 1884 the lead-
ers of the two political parties struck the final compromise and im-
posed their decision on Parliament.*” This was, to a large extent, the
result of the Reform Acts, which strengthened political parties and cau-
cuses at the expense of MPs. PM Gladstone updated the Queen that
there would “very probably be on both sides a resolute disposition to
expedite them [i.e. the bills], were it only because any serious prolon-
gation of them would be likely to provoke public uneasiness.”'®
Henry Jephson, the author of an extensive work on The Platform, con-
cluded, “The effect of the agitation is known to all. Within less than
two months the Franchise Bill became law, and in the following ses-
sion of Parliament the almost greater measure was passed for the re-
distribution of seats.”**° The people extended the franchise through an
act of popular sovereignty.

E. Home Rule

So far, this article has established the existence of a recurrent
pattern under which Parliament had to comply when the people re-
quired the adoption of constitutional change. The reverse was also
true: Parliament could not endorse constitutional change without
proof of the people’s consent. The British treatment of Home Rule for
Ireland fell victim to this requirement.

The 1885 election was the first in which the majority of Irish
men could vote, since the Third Reform Act increased the Irish elec-
torate five-fold. Now, Irish Nationalists could potentially negate any
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Liberal majority in the Commons.'*® This forced the Liberals to intro-
duce the first draft of a Home Rule bill.}** Home Rule was intended
to address Irish demands for self-determination by granting Ireland a
domestic legislature with limited power (devolution).'*?  Enacting
such a bill would have required amending the Act of Union with Ire-
land.**® With its passage, Parliament would have delegated its legis-
lative power to determine Ireland’s affairs to an Irish legislative body.
Parliament’s composition would have changed as well, excluding Irish
representatives.’** As it involved a practically irrevocable transfer of
power, Dicey believed that the measure infringed upon parliamentary
sovereignty.'*® It was a constitutional matter of the first order.

Although the Liberals won the 1885 election and proposed
Home Rule immediately thereafter, the Commons’ majority rejected
the first Home Rule bill.1*® The deliberation over the bill concentrated
on Parliament’s lack of mandate to pass it because the people did not
endorse the measure at a general election that focused on the issue.#’
The Liberal government resigned over the measure and introduced the
details of the bill to the people’s decision.}*® However, the election
returned the Conservatives to power, leading them to argue that this
result proved that the people did not endorse Home Rule.*® The 1886
election ended a period of non-Conservative rule which had lasted,
with only one interruption, since 1846.1* Home Rule was such a di-
visive issue that the Liberal party split over it and a Liberal-Unionist
party formed.®!

140. James McConnel, The Franchise Factor in the Defeat of the Irish Parliamentary
Party, 1885-1918, 47 HisT. J. 355, 357-58 (2004); ALLYN, supra note 87, at 133-43.

141. Thomas Mohr, Irish Home Rule and Constitutional Reform in the British Empire,
1885-1914, XXI1V-2 FRr. J. BRIT. STUD. 2019, 1 (2019).

142. Seeid. at 1-5.

143. William R. Anson, The Government of Ireland Bill and the Sovereignty of Parlia-
ment, 2 L.Q. Rev. 427, 427 (1886).

144. 1d. at 436.

145. RICHARD A. COSGROVE, THE RULE OF LAW: ALBERT VENN DICEY, VICTORIAN JURIST
chs. 6, 7,10 (1980).

146. EMDEN, supra note 47, at 222.

147. 1d. at 218-22; ALLYN, supra note 87, at 140; Ebrington, Liberal Election Addresses,
19 THE NINETEENTH CENTURY 606, 617-18 (Apr. 1886).

148. EMDEN, supra note 47, at 222.

149. JONES, supra note 119, at 81; The New House of Commons, 164 EDINBURGH REV.
575, 577-78 (1886); Dicey, supra note 85, at 494, 506.

150. JONES, supra note 119, at 80-81.

151. NEAL BLEWETT, THE PEERS, THE PARTIES AND THE PEOPLE: THE GENERAL
ELECTIONS OF 1910, at ch. 1 (1972).



158 COLUMBIA JOURNAL OF TRANSNATIONAL LAW [60:1

Fascinatingly, in 1891, Liberal Leader Herbert Henry Asquith
wrote an open letter in The Times, questioning the referendal theory.>?
His letter foreshadowed his attitude nearly twenty years later, when he
served as PM during the 1909-1911 constitutional crisis that led to the
removal of the Lords’ absolute veto power.?>* Asquith raised multiple
interesting questions: Should every important measure be referred to
the people, or only constitutional issues? How should constitutional
measures be defined in the absence of a formal written British Consti-
tution? Should the referendal function be employed only when the two
Houses are in dispute or also when they agree? Does the issue sub-
jected to the people’s will have to be the main, or even sole, issue of
an election? What level of detail is required when submitting an issue
to the people? Would an election even suffice, or would a referendum
be necessary to attain the people’s consent on a specific issue?>*

When the Liberals regained power in 1892, they immediately
proposed Home Rule again.’™ The second Home Rule bill passed the
Commons, but the Lords vetoed it even though the HC was fresh from
an election where the bill had “figured prominently in the electioneer-
ing of both major parties.”**® The Lords defended their veto on several
grounds. First, they argued the bill passed the Commons with a small
majority. Further, the Liberals’ electoral victory was based on “765
electors out of an electorate of 4,800,000.”%%" “[S]omething more than
a bare majority” was necessary to approve constitutional change.'®®
Second, the Lords did not interpret the election as a referendum on
Home Rule: “No human being can tell on what question the majority
which put the present Government in power was returned.”*®® Third,
despite recurring demands from both ends of the political spectrum,
the bill’s details had not been referred to the people.!®® Fourth, the
majority in the Commons was not “English,” but relied on Irish sup-
port. The Lords demanded a majority of the “predominant partner,”6
especially when altering an international treaty of Union between
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Ireland and Britain. Otherwise, it was an illegitimate unilateral change
of the treaty.1®2

When the 1895 election brought a victorious Unionist Party to
power with a substantial majority, the Liberals’ attempt at Home Rule
again became a failed constitutional moment.1®® Dicey wrote that this
election proved that the “the deliberate will of the country was ex-
pressed, not by the representative and elected House of Commons, but
by the hereditary and unelected House of Peers.”'®* The Conservatives
would govern throughout the next decade. The HL’s rejection of the
second Home Rule bill was justified from the British people’s vantage
point, if not the Irish people, since the Liberals did not secure sustained
majorities for their policy.

F. The Budget Act 1910

The Parliament Act of 1911 transformed the Upper House’s
absolute veto into a suspensory veto on almost all issues and ended the
era of the referendal model. An early formulation of the Act can be
found in the writings of James Mill, John Stuart Mill’s father, follow-
ing the passage of the Great Reform Act.*®® Liberal MP John Bright,
one of the greatest orators of his generation, proposed a suspensory
veto during the enactment of the Third Reform Act in 1884.1% In
1907, Liberal PM Henry Campbell-Bannerman proposed a mechanism
for overruling the Lords’ veto within the life of the same Parliament.®’
Finally, in 1910, the electorate endorsed the Parliament bill twice in
two separate elections, almost a year apart.X®® In both elections, the
bill reached the top of the electoral agenda.'®® This transformation,
thus, passed according to the most arduous criteria of a popular sover-
eignty theory.

The Liberals won an overwhelming victory at the 1906 elec-
tion, and their coalition controlled nearly three-quarters of the Com-
mons.'’®  Yet, the Lords chose to continuously obstruct the
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government’s work. Arthur Balfour, the Conservative Party’s leader,
explained:

You must have within the limits of the constitution
some authority which shall be able not to resist the will
of the people, but to see that . . . the consistent and per-
sistent will of the people [is obeyed], not the will of the
people as exhibited at a particular moment and in a par-
ticular place . .. .1t

The Liberals criticized the Lords for utilizing the veto in a par-
tisan fashion and in violation of constitutional norms. They accepted
that the Lords could legitimately exert the veto to require a specific
mandate for constitutional change. But the Lords misused their con-
stitutional power when obstructing regular enactments.’2

The tension reached a climax when the Lords rejected the 1909
budget bill proposed by the Liberal Chancellor of Exchequer, David
Lloyd George.'”® His was an atypical money bill that promoted social
welfare policies and included new land taxes.!’* The Lords justified
their veto in democratic terms, saying, “[ T]his House is not justified in
giving its assent to the Bill until it has been submitted to the judgment
of the country.””™ They even assured King Edward VII that they
would support the budget’s passage if the people returned the Liberals
to power following an election.*’

By rejecting the budget in the name of the people, the Lords
injected the referendal theory into the budget crisis. The Liberal Sec-
retary of State for India, Lord John Morley, opposed the veto and made
a frontal attack on the mandate theory, concluding that “[i]f there is
one thing that cannot be wisely submitted to a plebiscite, it is a
Budget.”"’

Liberal PM Asquith attacked the HL’s action as “the most ar-
rogant usurpation”’® of the Commons’ powers in two centuries, call-
ing it “a breach of the Constitution”!’® that would bring about a con-
stitutional revolution. He described the Tory domination of the HL as
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“a system of false balances and loaded dice,”*8 and the referendal the-
ory as a “new-fangled Caesarism which converts the House of Lords
into a kind of plebiscitary organ.”'®" The theory portrayed the Lords
as though they had “a kind of instinct of divination”*®? to discern when
the representatives betray the people. Asquith argued that the Lords
rejected the budget “not because they love the people, but because they
hate the Budget.”*® The Conservative Party leader retorted, “You are
going to try and persuade the people of this country that they are suf-
fering from some great wrong and indignity by having their opinion
asked about the Budget.”'8*

By vetoing the budget, the Lords effectively forced an election,
as no government can survive without the power of the purse.*®® In
rejecting the budget, the Lords encroached upon the privileges of the
Crown, the HC, and the PM in violation of constitutional norms. They
usurped the Crown’s dissolution prerogative by forcing Parliament to
dissolve. They not only disregarded the British convention that the
Commons is supreme in fiscal matters, but brazenly challenged the
HC’s control of the executive, thus undermining the very theory of
cabinet government. By determining election time, the Lords further
prevented the PMs from doing so. The Lords usurped these privileges
with no apparent risk to their Chamber because they were not an
elected body like the Commons. This absence of accountability cre-
ated the potential for serious abuse. All these breaches of the British
Constitution did not escape the Liberals.’® Since the time of the
Magna Carta, the power of the purse had been used to prevent the
Monarchy from dominating Parliament.*®” Now, the Liberals believed
they could use it to end the Lords’ domination.

In 1910, the Liberals held two successive elections to settle the
question of the Lords’ power once and for all. Prior to the first 1910
election in January, PM Asquith asked the King to exercise his prerog-
ative to create Peers to enable the passage of a bill.'® However, the
King refused to do so for a bill that would curtail the Lords’ veto
power. He insisted on the need to hold another election in which the
public would be informed of the particular measures proposed for
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altering the Lords’ powers.’®® Indeed, during the first 1910 election,
the Cabinet did not present to the electorate any concrete plan regard-
ing the Lords because the Cabinet was itself divided over this issue.'*
Instead, the election focused on the budget and touched upon the
Lords’ power only indirectly.!*

This first election of 1910 returned the Liberals to power, ena-
bling them to pass the budget bill,*%? but it did not end the crisis over
the Lords’ powers. The Lords’ veto power was an impediment to the
government’s ability to execute its long sought-for policies regarding
Irish Home Rule and the Welsh Church’s disestablishment. Moreover,
the Irish took pains to entwine the fates of the bud%et and Home Rule.
They coined the slogan “No Veto, No Budget.”*®® John Redmond,
who had been leading the Irish Parliamentary Party since 1900, de-
manded that the Lords’ veto be restricted in a Parliament Act as quid
pro quo for supporting the budget.*®* Because the government needed
the Irish to maintain a majority in the Commons, the Irish MPs could
extract Home Rule as their prize for supporting the budget.!®> Within
two weeks of the Parliament bill’s first reading in the Commons, the
budget passed the HC with the support of most Irish MPs.1%

Arthur Balfour attacked PM Asquith, claiming that he had
“bought the Irish vote for his Budget.”'®" Dicey agreed with this crit-
icism and wrote, “The general election of 1910 will remain forever a
satire upon the attempt to identify a general election with a Referen-
dum.”**® Dicey believed the Lords represented the national will on the
budget: “No bribe which leads Irish Nationalists to accept for the mo-
ment financial proposals which all Ireland abhors, will deprive of their
true meaning facts which no man can dispute.”**®® Dicey claimed that
only legislative “logrolling” had enabled the budget’s passage. The
Unionists, who opposed Home Rule, also treated a majority based on
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Irish support as undemocratic because it was a non-British majority.
Yet, the Lords accepted the election results as decisive despite their
objections to the budget’s merits. They kept their promise to the King
to pass the budget if the Liberals won the 1910 election.?®® They again
bowed to the people’s decision to endorse a specific statutory measure.

G. The Parliament Act 1911

The Liberal government could not successfully pass the budget
and curtail the Lords’ veto in the life of one parliament. As expected,
the Lords would not willingly pass a law that would restrict their
power. The King, the only one who could force the Lords to pass such
a law by creating Peers, insisted on the need to hold an additional elec-
tion focused on the issue of the Lords’ veto.?’! Interestingly, the King
viewed the first election’s results as “inconclusive?%? as far as the
Lords’ powers were concerned. Using Queen Victoria’s criteria from
1868, the King found that the government’s majority had decreased
following the first election of 1910 and was dependent on Irish sup-
port. In addition, the constitutional issue was not the sole issue at the
election, and thus the electoral outcome did not clearly reflect a man-
date for diminishing the Lords’ powers.?% It is striking that the King
explicitly required that arduous popular sovereignty criteria be satis-
fied before he would allow the passage of fundamental constitutional
change. The Liberals, however, secured the King’s guarantee to create

Peersz%f they won an “adequate majority” at the second election of
1910.%%4

After the first election, the Liberals proposed the Parliament
bill, which passed through the Commons. The Lords resisted the Par-
liament bill. Instead, they counter-proposed the reform of their
House’s composition and the adoption of the referendum to replace
their absolute veto.?%® The parties fought the December 1910 election
over these rival proposals.

While the first election of 1910 dealt only indirectly with the
Lords’ powers, the second concentrated solely on the Lords.?®® Neal
Blewett, in his canonical book on the 1910 elections, wrote:
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In January three questions — the House of Lords, the
Budget and Tariff Reform — were each mentioned in 85
per cent or more of the addresses; in December only
one issue — the House of Lords — appeared in 85 per
cent or more of the addresses. In January, while Liberal
and Labour addresses emphasized the House of Lords,
Tory addresses gave first place to Tariff Reform; in De-
cember all parties agreed on the primacy of the consti-
tutional controversy.?%’

The Liberals, who advanced the Parliament bill, won three con-
secutive general elections between 1906 and 1910.

In Asquith’s interview with the King following the second
1910 election, he described the majority as “cohesive and formidable
& ...’ returned’ after what in effect had been a ‘Referendum.’”?%®
Lord Richard Burdon Haldane, Secretary of State for War, said:

[T]here has been as true a Referendum as [the Lords]
could wish to see. The propositions of that Bill, not
only in general terms but in specific terms, were sub-
mitted to the country at the General Election; line for
line they were made the predominant feature at the last
election.?%®

After the second election, the King consented to create Peers
to coerce the Lords to pass the measure.?® Asquith justified the use of
force, claiming that a majority of the Commons supported the bill, in-
cluding MPs representing a British majority as demanded by the
Lords.?!! He claimed that the people had approved the bill in all its
detail at election.?!?> He further relied on the dynamics of the Great
Reform Act’s passage to justify his action: “[W]e are following in
spiritand almost to the letter the precedent set by the great Whig states-
man of 1832.7213

Only when confronted with the threat of creating Peers did the
Lords “switch in time” and allow the transformation. The Unionists
had been divided on the appropriate reaction to the threat to create
Peers. The majority of Lords, known as the “Hedgers,” understood
that the battle over the Parliament bill had already been lost and thus
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preferred to abstain to prevent the creation of Peers. They hoped that
they could change the Parliament Act once in power.?** The Conserva-
tive Lord George Nathaniel Curzon explained:

If the peers are created, we do not postpone Home Rule;
we expedite and render it certain. We do not prevent
Disestablishment; we facilitate it. We do not render the
Parliament Bill odious or ridiculous. On the contrary,
we deprive the country of the luxury of seeing it in op-
eration.?®

With the Parliament Act, the Lords could still delay a bill and
force deliberation upon the country. However, if many Peers were
created, the HL would assent immediately to any government initia-
tives, and the last check against hasty measures would be removed. In
Balfour’s words, “It would, in my opinion, be a misfortune if the pre-
sent crisis left the House of Lords weaker than the Parliament Bill by
itself will make it....”2*® Sir William Anson, a Liberal Unionist,
even justified their surrender based on popular will:

We may say that the last general election was a snap-
vote, taken before the people had time to understand the
issue; but I doubt if there are many Unionists who think
that a general election this month or next would appre-
ciably alter the composition of the House of Commons.
And if we believe that the electors would now return a
majority in favour of the Bill, the Lords will only fol-
low the course adopted by the Duke of Wellington, by
Lord Cairns, and by Lord Salisbury if they accept, how-
ever reluctantly, the verdict of the nation as it is now
represented.?t’

A smaller group, known as the “Judah Group,” agreed to vote
in favor of the bill to prevent the creation of Peers. They accepted that
the people had spoken.

The minority, known as the “Diehards,” supported vetoing the
bill at the cost of peer-packing. This would alert the nation to the rev-
olutionary nature of the Parliament Act, which, in effect, marked the
HL’s death as a powerful institution.?’® They believed “a veiled
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revolution . . . [was] far more dangerous than a naked revolution”?%°

and that the people did not appreciate the true nature and extent of the
constitutional revolution taking place.?? In the end, the Parliament
Act pazszsled with the support of some Unionists to avoid the creation of
Peers.

The process resembled the Great Reform Act’s passage. In
fact, Asquith believed his actions were more legitimate than those of
Earl Grey since the popular mandate was clearer:

We are dealing with a Bill, the principle of which has
been thrice approved in three successive Houses of
Commons, and we are dealing with a Bill in regard to
which we have not asked for the exercise of the Royal
Prerogative [i.e. packing the Lords] until it had gone
through all its stages in the House of Lords. In Lord
Grey’s case there had been one election and one elec-
tion only when he demanded the exercise of the Royal
Prerogative before the Bill had even been in Committee
in the Upper House. The truth is that this is a far
stronger case in every one of its details.?%2

With popular endorsement, the Parliament Act 1911 ended the refer-
endal model. The Lords could no longer coerce the Commons to sub-
mit a constitutional initiative to the people at election.

H. Constitutional Statutes

Currently, U.K. courts recognize that some statutes in Britain
rise to the level of “constitutional statutes.” The courts require Parlia-
ment to use explicit language if it is to repeal any of them.?2® This
judicial demand is inconsistent with the norms of parliamentary sov-
ereignty that allow for implicit repeal of legislation.??* Explicit repeal
requirements force Parliament to resort to special legislative processes.
They insist that repeal comes after clear legislative deliberation with
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Parliament taking full public responsibility for its actions.?®® They are
intended to affect the legislative incentives by extracting a public price
for its actions, thus deterring it from deviating from the constitutional
statute.

In the absence of explicit repeal language, courts might engage
in robust interpretation techniques that are not easily detectable or ac-
counted for to align conflicting statutes with constitutional statutes. It
is arguable that, at times, the power to interpret statutes creatively al-
lows courts to intervene in legislative sovereignty more readily than
declaring a statute void or non-operable.??® With regard to some con-
stitutional statutes, British courts even enjoyed the power to declare
confgizgting statutes invalid or incompatible, as further discussed be-
low.

The list of constitutional statutes recognized by the courts in-
cludes those enacted with popular endorsement of the people, as artic-
ulated above. The judges have recognized the statutes’ special consti-
tutional status because of their content, but this Article offers them the
tools to recognize that the statutes’ special constitutional status is at-
tributable to their process of enactment.

I1l. REFORM OF AN OBSTRUCTIONIST SECOND CHAMBER

The Lords’ obstructionist legislative behavior in breach of con-
stitutional norms led to reforms that reduced their veto power from
absolute to suspensory. Yet, even under the suspensory veto model,
Britain maintained its commitment to popular sovereignty in a way
that will enable us to later draw lessons to the United States.

A. Democratic Transition of Power

The Parliament Act 1911 consolidated the HC’s superiority
within a bicameral structure. It eliminated the HL’s absolute veto
power and left it with suspensory veto power over regular legislation
and no veto power over money (budgetary) bills. Dicey agonized over
this outcome, writing that a Commons’ majority “can arrogate to itself
that legislative omnipotence which of right belongs to the nation.”??8
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To balance the Commons’ increased legislative power, the Act short-
ened Parliament’s term from seven to five years.??

The British Constitution still retained a full popular sover-
eignty track under the Parliament Act regarding one issue: no Parlia-
ment may extend its own life without the approval of the HL. This is
symbolic; the ultimate preservation of democracy requires frequent
and regular elections, and since the HC had become stronger, a coun-
terbalance was needed to guarantee that the Commons could not en-
trench itself in office. It is also symbolic on a deeper level. Dicey
highlighted the Septennial Act 1716, which extended Parliament’s life
from three to seven years and was applicable to the sitting Parliament,
as the ultimate proof of parliamentary sovereignty.?*® Yet, the Parlia-
ment Act 1911 elevated the people’s will, in congunction with the
Lords’ veto, over the extension of Parliament’s life.?3!

Despite this constitutional guarantee, the British Parliament did
extend its own life. The very Parliament, elected in December 1910,
that had enacted the Parliament Act 1911 extended its own existence
five times, dissolving at last in 1918. Similarly, the Parliament elected
in 1935 prolonged its own life until 1945.2% Both extensions were
exceptional and occurred because of the two World Wars. Yet, they
cast a shadow over British democracy.

The Parliament Act’s preamble stated that it would be followed
by the HL’s reform, which was set to make the HL a popular rather
than a hereditary chamber.?3® Only in 1999 would the British exclude
most hereditary Peers from the HL.2** Parliament did not hasten to
reform the Lords out of inertia, respect for tradition, or fear that a re-
formed Upper House would enjoy greater legitimacy and therefore
more power.

During World War 1, Liberal PM Lloyd George headed a bi-
partisan coalition. This coalition rejected the referendum, or a joint
sitting (i.e., joint session) of the two Houses, as suitable mechanisms
for resolving deadlocks in Parliament. By bipartisan consent, the

229. JONES, supra note 119, at 197.
230. DicEy, supra note 5, at 6-9.
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Parliament Act, which was initially imposed on the Conservatives, at-
tained general and final acceptance.?®

B. The Suspensory Veto Model

With popular endorsement, Britain transformed into a weaker
model of popular sovereignty. The Lords’ veto power became suspen-
sory because the Commons could overrule the Lords’ veto on most
legislation within two years and coerce the enactment of even conten-
tious constitutional measures.?%

Nevertheless, the HL’s powers remained impressive. The
Lords’ persistent rejection of a bill would require a government to hold
consistent majority support in the Commons to override its opposition.
The majority’s endorsement of the bill would be tested on three sepa-
rate sessions within a period of no less than two years. In PM As-
quith’s words, “[T]he Parliament Act presupposes the ‘unswerving
support’ of a majority in the House and of a ‘stable public opinion’
outside it.”?®’ Even Balfour admitted, “[T]here is virtue in the three
sessions and two years’ delay,” which he described as “a bad form of
referendum.”?*® Dicey similarly accepted “that the House of Lords,
tho’ from one point of view almost destroyed, retains a suspensive
veto, wh. [sic] may turn out of considerable power.”?*°

In the last two years of a government’s term, the Lords’ power
to delay legislation would transform into a de facto veto power. This
spawned a distinction between fresh and old mandates from the peo-
ple.?*® The HC’s legislative power was at its peak when its mandate
was fresh from elections and at its nadir toward the end of its life.?*
Thus, the Parliament Act effectively created an exceptionally long
“lame duck” or “caretaker” period.

Parliament passed the Parliament Act of 1911 to enable the
Irish Home Rule’s enactment and the Welsh Church’s disestablish-
ment.?*2 The Liberals’ legislative position would have been stronger
had the King created additional Peers. They would have controlled a
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majority in the HL, enabling the immediate passage of these conten-
tious measures. As it happened, the Parliament Act of 1911 left the
Lords with sufficient powers to mobilize the nation against proposed
constitutional transformations.

Despite its reduced veto power, the HL succeeded in blocking
the implementation of both bills. Between the Lords’ first rejection of
the Government of Ireland Act and its final passage two years later,
the opposition mobilized political activists against the measure. The
Unionists in the Ulster province—situated in Northern Ireland, the
wealthiest region of Ireland at that time—organized armed resistance
to Home Rule.?*®* Considering WWI and the tension between the
North and South of Ireland, which verged on a civil war, the British
government enacted the Suspensory Act 1914, which postponed Home
Rule’s implementation.?** Asquith understood that any Irish Home
Rule required special provisions for Ulster, but he could not promptly
address the situation in Parliament because of the Lords’ suspensory
veto powers. 2%

The Unionists then suggested a referendum on Ulster as a so-
lution to the political stalemate but failed.?*® Finally, in 1920, Britain
implemented a new bill on Home Rule. However, by then, it was too
late and the U.K. lost control over Southern Ireland, which eventually
became the Irish Free State.?*” Today, Ulster is divided, with six of its
counties forming part of the U.K. and three belonging to the Republic
of Ireland.?*® Its status was a major hurdle to the Brexit agreement
between the EU and the U.K.2%°

John Alfred Spender, Asquith’s biographer, described the sus-
pensory veto’s operation in this case:

[F]ar too little attention has been paid to the constitu-
tional aspects of the Irish struggle between 1912-1914.
If the period of the suspensory veto is to be used for
organizing forcible resistance to the decisions of the
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House of Commons, the last state of the case will be
worse than the first, and the House of Lords may find
itself the centre of extra-constitutional movements
which, if not checked would be fatal to parliamentary
government. The question is in a dangerous state of
unsettlement, and if two Chambers are still thought
necessary, experience points to the necessity of q5uick
decisions in the issues which arise between them.°

The contentious Welsh Church Act 1914, designed to abolish
tax payments to the Anglican Church of England, met with a similar
fate. The Lords’ resistance forced the government to delay the effec-
tive date of this Act until after the War.>®* The outcome of both Acts
demonstrated that Britain was still operating under a popular sover-
eignty model, though weaker than before 1911.

C. The Salisbury Convention

In 1945, the British constitutional system edged closer to a par-
liamentary sovereignty model. In that year, the Labour Party won by
a landslide, running on a platform of a radical nationalization.?®? Fol-
lowing the election, the Fifth Marquis of Salisbury, the leader of the
Conservative Lords, realized the need for self-restraint. He acknowl-
edged that the Labour Party won a clear mandate to pursue nationali-
zation. >3

In a new iteration of his ancestors’ referendal doctrine, Lord
Salisbury articulated “the Salisbury Convention” to prevent unwar-
ranted clashes between the Houses when the government mastered a
large majority in the Commons.?®* He argued that the Lords should
amend, but not reject, bills foreshadowed in the governing party’s
manifesto. The Lords would treat these bills as endorsed by the peo-
ple.> Thus, the Salisbury Convention covers all bills discussed in the
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251. Suspensory Act 1914, 4 & 5 Geo. 5 c. 88, § 1 (UK).

252. GEORGE GALLUP, THE GALLUP INTERNATIONAL PuBLIC OPINION PoLLS: GREAT
BRITAIN 1937-1964, at 122 (1976).

253. Rodney Brazier, Defending the Hereditaries: The Salisbury Convention, Pus. L.
371, 373 (1998).

254. 1d. at372-73.
255. Id. at 373.



172 COLUMBIA JOURNAL OF TRANSNATIONAL LAW [60:1

Que%r516’s Speech, delivered when Parliament reassembles after an elec-
tion.

The Convention would not apply to matters of great constitu-
tional importance “on which there was known to be a deep division of
opinion in the country or perhaps on which the people’s opinion was
not known.” 2°’ In such cases, the Lords’ constitutional duty remains
ensuring that the country reflects upon the issues and reaches a sus-
tained and deliberate judgment.

The Salisbury Convention restricts the Lords’ veto power, even
though party manifestos state only general EPolicy objectives and rarely
provide details for proposed legislation.?® The Convention assumes
that the people are acquainted with the content of manifestos, though
this is an unrealistic expectation. From endorsing a theory requiring a
specific mandate to a detailed policy measure designed to protect the
constitutional status quo, the Lords rearticulated the mandate theory as
granting a general mandate to enact all regular legislation after elec-
tions.?

A joint committee report titled “Conventions of the U.K. Par-
liament” affirmed the Salisbury Convention as binding on all political
parties,. Parliament endorsed this report in 2007.2%° However, the
Convention’s future is unclear. Some argue that a reformed Upper
House would have the democratic legitimacy to act upon its opinions
more often than is currently recognized under the Convention.?®

D. The Parliament Act 1949

In light of the dire needs resulting from WW]1I, the HC was not
content with the Salisbury Convention. It wanted to impose its will on
the Lords, even if certain issues were not foreshadowed in the govern-
ment’s manifesto. In particular, the HC wanted to nationalize the steel
and iron industries, which the government managed during WW11.252
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The Lords, however, staunchly opposed their nationalization.?®® They
argued that the Labour government’s manifesto in the preceding 1945
electizfggl discussed nationalization but did not specify these indus-
tries.

Because the government anticipated that the Lords would ex-
ercise their de facto absolute veto during Parliament’s last two years
in office, the government decided to further curtail the Lords’ power.
The HC’s long “lame duck” period levied by the Parliament Act 1911
thus led to the Parliament Act 1949.2%

Between 1915 and 1945, there were mainly Conservative, na-
tional, or coalition governments. Thus, there was no political need to
utilize the 1911 Act’s fast track legislation of overcoming the Lords’
veto. The expedited procedure was used to enact only three major
contentious constitutional changes: the Government of Ireland Act
1914, the Welsh Church Act 1914, and the Parliament Act 1949.

The Parliament Act 1949 was not foreshadowed in the Labour
government’s manifesto during election.?®® The government proposed
the Act despite its losses in English municipal elections, which ex-
pressed a decline in Labour support.?®” Labour won the 1950 elections
by an extremely slim majority.?®8 It thus held snap elections in 1951 to
increase its majority but lost power, which proved that it did not muster
a specific mandate to pass the Parliament Act 1949.26°

The Parliament Act 1949 further restricted the Lords’ powers
by shortening the effect of the Lords’ suspensory veto to one year or
de facto six months.2’® The Act applied to statutes in the process of
enactment during its passage.?’* This retroactive application was in-
tended to overcome the Lords’ opposition to the nationalization of the
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steel and iron industries and negated fundamental principles of the rule
of law.?"

The Parliament Act 1949 moved Britain closer to parliamen-
tary sovereignty than ever before. This process began with the enact-
ment of the Parliament Act 1911, continued with the adoption of the
Salisbury Convention, and culminated with the Parliament Act 1949.
The process of enacting the Parliament Act 1949 reflected this shifting
basic norm. Though the Act redefined legislative powers, it passed
under the expedited procedure of the Parliament Act 1911 that enables
the override of the Lords’ veto.?’®> The Conservative Party opposed
the Parliament Act 1949 because the abridged veto power would anni-
hilate their ability to awaken the people and mobilize them against
constitutional change.?’

The expedited process provided by the 1949 Act was used four
times beginning in 1991 to enact the following statutes: the War
Crimes Act 1991, the European Parliamentary Elections Act 1999, the
Sexual Offences (Amendment) Act 2000, and, the Hunting Act 2004,
which banned hunting wild animals using dogs.?”® On other occasions,
the mechanism’s mere existence fostered compromises between the
chambers, which explains its rare usage.?’®

This British transformation from a referendal to a suspensory
model contributed to scholars’ blindness to the common Anglo-Amer-
ican popular sovereignty model. Britain became identified with the
notion that elections grant a parliamentary mandate to enact all laws.
But, in fact, while Britain transitioned in an evolutionary way from
popular to parliamentary sovereignty in the second half of the twenti-
eth century, this transformation was short-lived. Two decades after
the enactment of the Parliament Act 1949 that removed the Lords’ leg-
islative veto, the British found a new mechanism to enable the people
to pronounce their decisions in constitutional matters. They resorted
to the use of referenda, as discussed in the next Part.
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IV. BREXIT AS A STORY OF CONTINUITY

Brexit is the most defining event affecting Europe since the es-
tablishment of the EU.2’" Observers treated it as incomprehensible
considering the U.K. Parliament’s manifest reluctance to endorse it
throughout most of the process.?’® Yet, this Article makes sense of
Brexit as a story of continuity. Since the 1970s, the U.K. returned to
a full-fledged popular sovereignty model accompanied by formal writ-
ten constitutional norms and the exercise of various forms of judicial
review over primary legislation. Understanding British constitutional
history as part of an Anglo-American popular sovereignty tradition
since the American founding enables us to both understand Brexit and
face current challenges in the U.S. regarding both Senate and judicial
reform. Various proposals to deal with an obstructionist HL have pre-
ceded the current debates in the U.S. on reforming both the Senate and
the judiciary.

A. The Historical and Theoretical Roots of British Referenda

The political actors in the dawn of the 20th century understood
that the suspensory veto is a weaker form of popular sovereignty and
there might be a need to adopt the referendum. They clearly identified
the constitutional issues that would eventually be subject to referenda
beginning in the 1970s—primarily devolution and allocation of legis-
lative power.

1. The Referendum as the Tool of Dissident Party Members

Already in the 1890s, while the Conservatives chose to exer-
cise the HL’s referendal function as the engine of popular sovereignty,
dissident Unionist Liberals preferred the referendum. Party consider-
ations dictated both choices: The Conservatives dominated the HL and
controlled its veto power, while dissident Liberals needed to bypass
Parliament altogether in their quest to defeat Home Rule and reunite
their party.
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Following the Liberals’ victory in 1892, the Whig Dicey tried
to convince the Conservative Party leader, Lord Salisbury, to support
the referendum as a means to defeat Home Rule. He wrote that the
referendum was necessary “to guard the rights of the nation against the
usurpation of national authority by any party which happens to have a
Parliamentary majority.”?’”® Dicey thought the HL could introduce a
requirement to hold the referendum “into any measure such as a Home
Rule Bill which involved a fundamental change in our institutions.””?°
He would not have viewed even two consecutive Liberal victories at
the polls as proof of public support for Home Rule; only a referendum
could express the will of the people.

The Unionists’ demand for the referendum was based on a two-
tiered claim: (1) the HC did not represent the people because it lost its
independence and was subject to the control of the executive and the
party caucus; and (2) elections could not constitute referenda on spe-
cific legislation.?®* A referendum could isolate a topic better than an
election. In Dicey’s words, referenda exgressed the verdict of “Philip
sober,” and elections of “Philip drunk.”?®? Furthermore, the British
electoral system was inequitable and in need of seat-redistribution.

In 1903-1907, dissident Conservatives endorsed a call for ref-
erenda as well.?®® They wanted to hold a referendum on Tariff Reform
when their party adopted protectionism as its official policy to protect
British industry from foreign competition.?8*

2. Reform Alternatives of an Obstructionist Second Chamber

In the years 1906-1909, the Liberal government confronted a
HL so obstructionist that, “[f]or three years[,] the smallest Opposition
within living memory had effectively decided what could, and what
could not, be passed through Parliament.”?® It became clear that the
Lords were abusing the referendal theory. They acted as an obstruc-
tionist second chamber rather than as guardians of the constitutional
status quo.
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The political parties toyed with four different options to ad-
dress the crisis: (1) resolving deadlocks by joint sitting of the two
Houses; (2) transforming the Lords’ absolute veto to suspensory; (3)
using the referendum to replace or supplement the Lords’ veto; and (4)
reforming the HL’s composition.?®® Initially, the referendum had sup-
porters and opponents in each of the two major parties, although the
discussion within each party was different.

Within the Liberal party, some denied the legitimacy of the
specific mandate theory altogether. Others supported the referendum
as an efficient way to deal with an obstructionist HL while avoiding
the evils of elections or creating new Peers.?8” These Liberals believed
that the “people’s veto” could replace the Lords’, as the Lords would
not dare exercise their veto against the pronounced will of the nation.
Their proposal was that, in addition to the Lords, 200 Commons mem-
bers would be allowed to initiate referenda. This would enable them
to wield the referendum also against controversial Unionist legislation.
This Liberal camp even considered adopting the referendum along
with the HL reform to remedy the HL’s Unionist bias.

Some Liberals supported the referendum as an end in itself.
They believed it would protect against absolutism of either House or
the executive. They admitted that the British Constitution had changed
with the development of the political party system. They lamented that
MPs were no longer independent but, rather, subject to party rule.
These Liberals preferred that the people, rather than the political party,
dictate Parliament’s mandate.?®®

However, the Liberal leadership preferred enhancing its power
within Parliament to adopting the referendum. Liberal PM Campbell-
Bannerman, who was replaced upon his death by Asquith in 1908, pro-
moted a suspensory veto plan, which served as the basis of the Parlia-
ment Act 1911.28 In contrast, his Cabinet preferred the Ripon plan,
which provided for joint sittings of the two Houses to resolve dead-
locks. The goint sitting would consist of a full HC and 100 members
of the HL.?® The Liberal Marquess Robert Crewe-Milnes, who would
become the HL’s leader during Asquith’s premiership, formulated the
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Ripon plan with Asquith.?2 Crewe opposed the suspensory veto for
fear that it would eventually lead to the referendum’s adoption.?%2
Both were aimed at enabling the country to deliberate on contentious
measures. Crewe believed that the referendum was predicated on pop-
ular sovereignty, and, as such, it was alien to the British Constitution’s
parliamentary sovereignty framework.?%

Crewe eventually agreed to the suspensory veto plan only after
PM Campbell-Bannerman committed to shorten the life of Parliament.
Crewe hoped that the shorter parliamentary term would inhibit the Un-
ionists from adopting the referendum.?®** Crewe was correct in noting
the connection between the suspensory veto and the referendum. The
Parliament Act 1911, which incorporated the suspensory veto, played
a fundamental role in leading Britain to eventually adopt the referen-
dum.

In 1910, while Asquith pressed ahead with suspensory veto, he
opposed adog;s)ting the referendum as part of the government’s regular
machinery.?® However, he supported its use to enact the Parliament
bill itself and accordingly mentioned the referendum to the King as a
possible alternative to the creation of Peers.?%

The Unionists understood that they needed to offer their own
solution to the legislative stalemate, which the Lords’ veto created.
Their reaction to the 1910 Parliament bill was mixed. The Lords pre-
ferred reforming their own House over losing their veto: Even an
elected HL would be better than a toothless chamber. Lord Lans-
downe, the Lords’ Unionist leader, admitted that the country no longer
considered the HL impartial, and reform was a sure way to remedy its
Tory bias.?®” Some Lords even hoped that reform would eliminate the
King’s prerogative to create Peers, thus removing the last check upon
their chamber. If the Lords were elected, this reform would reduce the
legitimacy of any intervention by a monarch. Some Unionists also
backed the referenda as an alternative to the Parliament bill. Whereas
the Parliament bill made the Commons the final arbiter between the
two Houses, the Conservatives’ proposal would have granted this role
to the people.?*
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3. Formal Adoption of a Two-Tier Constitutional System

On May 6, 1910, King Edward VI suddenly died of heart at-
tack.?%® Both political parties preferred not to burden the new, inexpe-
rienced, King George V with a constitutional crisis and a second elec-
tion within the same calendar year. They decided to make a last
attempt to reach a compromise. The parties’ leadership met twelve
times over six months in a constitutional conference. They remained
deadlocked on two issues: (1) the legislative process for enacting
Home Rule; and (2) the composition and relative strength of each
chamber in the proposed joint sitting for non-budgetary bills.3%

At the conference, the Conservatives proposed that the legisla-
tors distinguish between constitutional, regular, and budgetary bills,
with each enjoying a different legislative track.% Budgetary bills
would be completely exempt from the Lords’ veto power.>*? Regular
bills would be subject to joint sitting of the two Houses if deadlock
ensued, as suggested in the Ripon Plan.?® Finally, constitutional bills
that were twice rejected by the Lords would be subject to a referen-
dum.*® The Conservatives treated Home Rule as a constitutional mat-
ter requiring a referendum.

But the Liberals were reluctant to recognize a distinction be-
tween constitutional and regular bills and introduce the referendum
into the British constitutional system.3% They regarded both as greater
constitutional revolutions than the Parliament bill because such legis-
lative demarcations do not exist in legal systems that lack a written
constitution. Defining and distinguishing constitutional from regular
legislation and creating separate legislative tracks for each would pave
the way for the adoption of a written constitution. Furthermore, this
demarcation implied the need for an arbiter to resolve disputes over
the classification of specific bills. This would introduce judicial re-
view into the British system—a feature that the Liberals regarded as
“wholly alien to the spirit of our constitution.”3%

The referendum proposal, according to the Liberals, would in-
ject direct democracy into Britain. Shifting decision-making to the
people, whose fleeting passions might determine the fate of the nation
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on significant matters, also contradicted the principle of parliamentary
responsibility. The introduction of the referendum would also cause
frequent elections since no government could stay in power after the
people had rejected its major policy proposal. Accordingly, the refer-
endum would not add anything to the British constitutional system that
elections did not already accomplish. Moreover, because the Con-
servatives controlled the HL, only Liberal constitutional initiatives
would cause a deadlock between the Houses and, therefore, be subject
to a referendum.®®” Finally, the Liberals argued that the proposal
would subvert the Lords’ role, as described by the Unionists them-
selve3%,8 because the Lords would cease to be a check on hasty legisla-
tion.

Despite these principled objections, toward the end of the Con-
ference, the Liberals almost agreed to a group of enumerated constitu-
tional issues that would require amendment by referendum or special
elections. They eventually sank the deal because they opposed the in-
clusion of Home Rule in that group.3® Remarkably, they suggested
submitting constitutional measures that passed both Houses to the peo-
ple’s decision while dropping altogether any disputed constitutional
reforms.31% They believed this approach was more just than referring
only disputed constitutional measures to referenda because their pro-
posal would subject both Conservative and Liberal measures to the
people’s will.3!* This proposal would have enabled the people to over-
rule Parliament, thereby making the people the official sovereign.
Thus, at the beginning of the twentieth century, Britain was only one
step away from becoming a formal popular sovereignty system.

On the eve of the second 1910 elections, the HL passed the
Lansdowne resolutions while indefinitely postponing discussion of the
Parliament bill.3*2 The Lansdowne resolutions embodied the Con-
servatives’ position at the failed Constitutional Conference. They pro-
vided the following: (1) joint sitting of both Houses if deadlocks en-
sued on regular legislation; (2) reform of the HL; (3) referenda on
issues of “great gravity . .. [that] had not been adequately submitted
to the judgment of the people,” even if both Houses agreed on the mat-
ter; and (4) sole control of the HC on budgetary bills.>** By subjecting
all “grave” matters to referenda, the Lansdowne resolutions applied
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referenda uniformly to both parties and skirted the sticky problem of
defining constitutional measures. Later, Lansdowne would change his
mind and conclude that enabling the people to overrule Parliament
would negate parliamentary sovereignty.®!* Even some Liberal peers
supported the Lansdowne resolutions.®® The government, however,
refused to compromise, leading to the second 1910 elections, which
focused on the Lords’ powers.

4. The Tory Referendum and the Liberal Suspensory Veto

During their campaign in the second 1910 elections, the Con-
servatives proposed the referendum as an alternative to the Parliament
bill 318 The Conservatives were attracted to the referendum also as a
way of breaking the Liberal alliance. They viewed the Liberal alliance
as an unstable mix of sectional interests controlling a majority solely
through political horse-trading.3'’ They believed that, if each Liberal
reform, including Home Rule and welfare, were subject to a separate
referendum, each would be defeated.®!® Under the Conservative pro-
posal, a referendum would be held when the two Houses disagreed,
i.e., on Liberal measures.3!® Although the Conservative Party adopted
the referendum as its official policy, it remained deeply divided over
the choice, since the referendum would weaken the Lords’ veto and
mean direct democracy.3%

The Liberals challenged the Unionists to commit to submitting
Tariff Reform to a referendum.®?! They believed that they had placed
the Unionists in a lose-lose situation. If the Unionists accepted the
challenge, the public would likely defeat Tariff Reform, as even the
Unionists were deeply divided over it; if they did not, the Unionists
would be shown to be partisan.3?? Four days before the polls, Balfour
accepted the challenge by pledging to submit Tariff Reform to a refer-
endum.®?® His pledge removed Tariff Reform from the electoral
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agenda, at a Eoint when it was too late to substantially affect the elec-
toral results.>?*

Sir Austen Chamberlain—former Chancellor of Exchequer un-
der the Conservative government (1903-1905) and a strong proponent
of Tariff Reform—rigorously attacked Balfour’s decision on princi-
pled and strategic grounds. He believed that budgetary matters, in-
cluding Tariff Reform, were not a suitable subject for a referendum.
He was especially concerned about bribing the majority by taxing mi-
norities. He further believed that Balfour’s commitment enabled the
issue of the HL to become the main issue of the election, to the Union-
ists’ disadvantage.>?®

Prominent Labour members expressed principled arguments
against the referendum, which are still considered serious objections
to its full adoption. James Ramsay MacDonald, a founding member
of the Labour Party who later served as PM, and the left-wing journal-
ist, Clifford Dyce Sharp, attacked the referendum as a flawed guide for
a nation because it merely aggregated individuals’ will and ignored the
community’s needs.??® They also portrayed the referendum as a ma-
joritarian tool that discriminated against minorities while praising the
regular legislative process as the opposite—a mechanism for satisfying
all through compromise.®?” The Irish also opposed the referendum be-
cause they feared that it might prevent Home Rule.3?® Consequently,
the Unionists were the only ones who fought the December elections
as proponents of the referendum.

While the HC passed the Parliament bill after the second 1910
elections, the HL considered various proposals for reform and/or the
adoption of the referenda to replace the Parliament bill.*?® Supporters
of Tariff Reform, who controlled the Unionist Party, opposed the ref-
erendum because they had no interest in subjecting their cause to a
referendum. As both Unionists and Liberals opposed the referendum,
these proposals failed.>* Furthermore, because the Liberals insisted
that the Parliament Act would apply even to a reformed HL, the Lords
had no incentive to agree to reform.

At the committee stage on the Parliament bill, Lord Lansdowne
suggested a list of issues that would be decided by a referendum in-
stead of the suspensory veto if the Houses disagreed. The proposal
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demanded a referendum “on all bills affecting the existence of the
Crown and the Protestant succession, establishing local parliaments
within the United Kingdom, or raising new issues of great gravity in
the opinion of the joint committee.”*** All these issues dealt with
changes in the machinery of government, especially Parliament’s
power to legislate. The Lords attempted to specify the distinction,
originally suggested at the Constitutional Conference, between consti-
tutional and ordinary bills. They attempted to overcome the Liberals’
objection that such a distinction would demand judicial review.3%
Irish Home Rule, but not Tariff Reform, would require a referendum
under these categories. This proposal attempted to supplement, rather
than replace, the Parliament bill.*** However, PM Asquith would not
accept amendments to his proposed Parliament Act of 1911.3% Thus,
these amendments failed to become law. In retrospect, the issues iden-
tified as worthy of a referendum in 1911 are those that the British Par-
liament has, indeed, submitted to referenda since the 1970s.3%

B. The Referenda as the New Engine of Popular Sovereignty

1. The Exercise of Referenda

Since the 1970s, Britain held 11 referenda to affect major con-
stitutional change.3® This frequent resort to the referenda seemed un-
natural to observers accustomed to identifying the U.K. with the norm
of parliamentary sovereignty. Some have suggested that the referen-
dum was primarily the partisan tool of the Labour Party.**” Most no-
tably, PM Tony Blair held four referenda within a year of Labour’s
victory in the 1997 general election. However, this explanation fails
because Conservative governments held two referenda on the contin-
ued membership in the EU.3%
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A widely accepted academic analysis connects the practice of
holding referenda in the U.K. to political expediency.®® In fact, an
examination of British history lends some support to this explanation.
Often governments pledged during elections to hold referenda to re-
move a divisive issue from the agenda and maintain party unity.>*
Referenda were typically designated as consultative—not binding
upon representative bodies—so that parliamentary sovereignty could
save face.>*! But the governments have consistently, even if grudg-
ingly, acted in conformity with referenda’s results.

Professor Vernon Bogdanor, a leading U.K. constitutional
scholar, offered an alternative analysis. He suggested that the U.K. has
held referenda on transfers of parliamentary sovereign powers to other
bodies, whether upward to the EU or downward in the devolution con-
text.342 Thus, Bogdanor explains the conduct of British referenda un-
der the Lockean principle that a Parliament exercising powers dele-
gated to it by the people cannot redelegate its powers to others without
the explicit authorization of the people.3*® This type of argument was
raised by the claimants in the Jackson decision but failed.*** Moreo-
ver, Bogdanor’s explanation is unconvincing because there was no
U.K.-wide vote in any of the devolution referenda. The referenda were
held only in the regions to which power was to be devolved—primarily
Northern Ireland, Scotland and Wales—even though the British people
were the ones to supposedly relinquish their sovereignty to the de-
volved regions.

| argue that a better explanation for the use of referenda is to
link its practice to the British commitment to popular sovereignty go-
ing back to the nineteenth century. At the turn of the twentieth century,
the British treated the suspensory veto and the referendum as alterna-
tive tools to express the people’s will.**> The suspensory veto initially
triumphed. The Parliament Act 1949 weakened the suspensory veto so
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that it could no longer serve its purpose.®*® In its place emerged the
referendum as the substitute model to express the people’s will.

The commitment to popular sovereignty, thus, remained
strong. Only the means of expressing that will changed: from the ref-
erendal model (1832-1911), to the suspensory veto (1911-1949), to
the referendum (1970s to present).3*” The political actors consciously
treated these different mechanisms as historical substitutes to one an-
other. These mechanisms enabled the British to distinguish between
regular and constitutional law.

Parliament accepted the referendum as a permanent feature of
the constitution in its Political Parties, Elections and Referendums Act
2000.3%8 While the Act establishes a common procedure for all future
referenda, each requires a separate authorizing bill.3*® The referenda
have dealt mainly with the territorial allocation of political power, as
predicted by British politicians at the turn of the twentieth century.3*°
They were used to garner legitimacy for especially contentious and
potentially irrevocable constitutional reforms.

Thus, in 1973, the Conservative Heath government conducted
the Northern Ireland Border Poll to inquire whether the people of Ul-
ster wanted to remain part of the U.K.**! Despite the nationalists’ boy-
cott of the referendum, an overwhelming majority (98.9%) voted to
keep Northern Ireland in the U.K.%%? In 1998, the government revisited
the issue and used the referendum to legitimize the Good Friday Peace
Agreement, which proposed the re-establishment of a separate legisla-
ture for Northern Ireland and the creation of cross-border All-Irish in-
stitutions.®® The referenda cemented a consensus on an issue that had
brought violence and divisions to the Northern Irish society for more
than a century.

Devolutions in Scotland and Wales were achieved after two
rounds of referenda. At first, in 1979, the Labour government enacted
devolution Acts and asked for their ratification by the Scottish and
Welsh people.®>* After failing to gain the requisite ratification for lack
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of majority (Wales),3® or lack of sufficient majority (Scotland),**® Par-
liament abolished the devolution Acts, proving that the people deter-
mine constitutional change in Britain.

The U.K. eventually enacted devolution Acts after the public
endorsed devolution in referenda held in 1997 in both Scotland and
Wales. In 1997—in contrast with the failed 1979 referenda—the gov-
ernment was fresh from election and enjoyed wide popularity.®®’
Three of the four major political parties supported devolution, which
faced only Conservative opposition.®*® The government demanded
mere voting majority support in Scotland, though support for devolu-
tion would have passed even the 40% hurdle of the 1979 referen-
dum.®® This Scottish devolution Act proved to be a mere milestone
in Scottish demands for self-rule. In 2014, the U.K. worried about a
Scottish secession, but the Scottish people voted through a referendum
to remain in the U.K.%%° To accommodate Scottish nationalist senti-
ments, Parliament declared, in the Scotland Act 2016, that “the Scot-
tish Parliament and the Scottish Government are not to be abolished
except on the basis of a decision of the people of Scotland voting in a
referendum.”®®! Following Brexit, there are renewed demands to hold
a referendum on Scottish secession.®2

In 1997, the government proposed a more limited devolution
to Wales, including an independent Assembly with no taxation
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power.3®3 The Labour government held it a week after the Scottish
devolution referendum, in hopes of creating a domino effect, but both
the thin majority and the low turnout suggested that the public was
quite apathetic.®** The referendum was not preceded by intensive de-
liberations, with the Welsh “No” campaign lacking sufficient financial
backing.®®® Nonetheless, the government was satisfied enough with
this weak support to press ahead with devolution. In 2011, the Welsh
people voted in a referendum to enhance the legislative power of their
National Assembly.¢

England also held two internal referenda. In 1998, the govern-
ment used a referendum to gain popular consent to make London’s
Mayor a directly elected official with executive powers and authority
over Greater London.®®” In 2004, the people of Northern England
voted against devolving power to an elected regional assembly.368
This halted the English regional devolution process.

Only three U.K.-wide referenda were held. In 1975, through a
national referendum, the U.K. gained the people’s consent to contin-
ued British membership in the European Economic Community
(which later became the EU).*®° In 2011, in a nation-wide referendum,
the people rejected the proposal to change the election system from the
First Past the Post majoritarian system to a system that promotes more
proportional representation (the Alternative Vote system).3”® The lat-
est was the Brexit referendum discussed below.3
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2. We the Territorial People

The fact that the U.K. held at times national referenda, and at
other times local referenda, raises the question “who” are the people
whose popular sovereignty is expressed. The U.K. held local referenda
regarding devolution or secession that involve, by definition, a quest
to mark who are the sovereign people in a given territory. While schol-
ars typically treat popular sovereignty as a population concept,®’ | ar-
gue that “We the people” is a territorial concept composed of the com-
bination of citizens plus territory.3"

When considering the devolution of power to its components,
Parliament held referenda only in the devolved areas.*”* While devo-
lution is characterized by the retention of the central government’s dis-
cretion to re-exercise devolved power, it is a political gamble.®” Act-
ing too late may lead to domestic frustration and increase sentiments
to secede, as occurred with the establishment of the Irish Free State in
1922 (instead of Home Rule).3"® Thus, devolution may be the means
necessary to keep the union together and the people intact. Devolving
power without authentic local demand, on the other hand, may grant
the resources to locals to leverage devolution to demand greater inde-
pendence.®’” Thus, it is prudent of Parliament to verify domestic sup-
port for devolution or its abolishment before embarking on such haz-
ardous processes.

The secession of Scotland, on the other hand, would have been
irrevocable and involve a redefinition of the sovereign polity in the
U.K. Targue that secession amounts to an “annihilation” of an existing
constitutional order and requires a new constitutional start by two new
people—the remaining population of the mother state as well as the
seceding population.3”® Each must engage in a self-defining act of
constitution-making independently of the other in the sense that
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ultimately, a new beginning is a factual matter from a constitutional
perspective.

Thus, the consent of the seceding population in a referendum
is insufficient to legitimize secession, as was attempted in Scotland in
2014. It can only serve as a starting point in a long process of negoti-
ation whose results are not guaranteed. The two new people must ne-
gotiate and reach agreement from a constitutional perspective to avoid
competing claims to sovereignty over people and territory. This may
also justify the U.K.’s decision not to resort to a national referendum
on Scottish secession. In the secession context, the consent that counts
is between the seceding people and the remaining people, not a con-
sultation with a national people, whose very unity is on the line.*"®

C. The Human Rights Act 1998

Conventional wisdom holds that Britain would be averse to
adopting a complete written constitution because it would contradict
its system of parliamentary sovereignty.3®° Britain did, however, fi-
nally incorporate the European Convention of Human Rights (ECHR)
into its law in the Human Rights Act (HRA), a move that undermined
the preeminence of Parliament. The advantages of incorporation are
numerous.® First, since 1951, international law requires Britain to
abide by the Convention.3®? The Convention’s incorporation into do-
mestic law did not, therefore, drastically alter Britain’s existing obli-
gations.

Second, incorporation prevented the need to adopt a Bill of
Rights from scratch.3® This enabled Britain to escape the controver-
sies and turmoil associated with a new beginning, while benefiting
from the Convention’s international recognition, which lends Britain
legitimacy as a nation that prioritizes individual rights.

Third, the European Court of Human Rights has been actively
administering and interpreting the Convention.*®* Thus, British judges
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can consult up-to-date sources in applying the HRA. The European
Court also enhances the legitimacy of the British courts’ decisions.
The opposite is true as well. The judicial administration of cases in
the U.K. is believed to affect the interpretation of the Strasbourg
Court.%8®

The HRA’s section 3 requires that all British courts, to the ex-
tent possible, interpret parliamentary legislation in conformity with the
ECHR.3¥ The more the courts interpret this obligation as requiring
purposive interpretations of statutes to prevent nonconformity with the
Convention, the more they deviate from traditional norms of parlia-
mentary sovereignty.®’ Moreover, purposive interpretation may be a
more powerful weapon than invalidating a statute. By avoiding blunt
invalidation and the inevitable clashes that follow with the political
branches, courts can “create” their desired outcome without depending
on the legislature to take further action, as would be required after in-
validating a statute. Richard Ekins, who argues that parliamentary
sovereignty is still the fundamental principle of British constitutional-
ism, nonetheless attests: “Many cases involving s.3 have failed to in-
terpret legislation correctly, instead adopting unreasonable readings
which depart from the will of Parliament.”388

The courts must strike down any subordinate legislation that
conflicts with the Convention. Only the superior courts are authorized
to declare that primary law is incompatible with Convention rights.3%
Although a judicial declaration of incompatibility does not affect the
validity of the statute,>*° the government would find it hard to ignore
such a ruling.>! The HRA also requires the government, when pre-
senting new bills to Parliament, to state whether they are compatible
with the Convention.®®? It further instructs other political actors, in-
cluding administrative agencies, to consider whether their actions con-
form to the Convention.>*
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Despite the HRA, the prevailing narrative continues to speak
of parliamentary sovereignty. Scholars explain that there is a funda-
mental distinction between judicial review and a declaration of incom-
patibility. While the former can invalidate legislation, the latter leaves
both the law intact and the final decision about a statute’s validity in
Parliament’s hands.?** Indeed, Parliament retains the power to enact
laws contrary to the HRA.3%® This is a marked difference from a con-
stitutional regime, in which the legislature is subordinate and cannot
overcome constitutional safeguards by regular legislative mechanisms.

However, | disagree with this minimalist interpretation of the
HRA. In substance, British courts exercise judicial review under the
HRA. The Act constitutes a superior law against which other legisla-
tion is measured.®®® That prior acts—in this case the HRA—prevail
and implicitly overrule later legislation contradicts the fundamental
hallmark of parliamentary sovereignty.®®” This conclusion is sup-
ported by the fact that Britain would face great hardship, both domes-
tically and internationally if it chose to ignore a judicial ruling of in-
compatibility. In fact, since the HRA came into force in 2000 until the
end of July 2020, the superior courts have made 33 declarations of in-
compatibility that are final and may not be appealed.>*® Only two of
those, both from recent years, have not yet been remedied.3%

Parliament can pass legislation contrary to the HRA—and be
assured that it will not be circumvented through interpretation—only
if it explicitly expresses its intent. This is equivalent to a declaration
of override in Canada, which is highly inadvisable politically. Alt-
hough the HRA has not been ratified by referendum,**® one should not
underestimate its potential of transforming Britain into a more formal
two-track system of lower and higher law. The HRA’s higher law sta-
tus domestically may be explained by British commitment to it in the
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international arena and its exposure to the decisions of the Strasburg
Court as an external enforcement mechanism. In fact, the British
courts treat the HRA as a constitutional statute, for which repeal would
require explicit, rather than implicit, language.*°*

D. Tensed Membership in the Community and Brexit

Scholars and politicians portray the Brexit referendum as an
opportunistic gambit that backfired.*®> PM David Cameron committed
to a Brexit referendum to win elections and maintain the Conservative
party’s unity. He opposed Brexit and resigned when the referendum
revealed support for Brexit.*®® Since the Brexit referendum, the U.K.
political and economic systems have been in turmoil. Just the antici-
pation of Brexit has cost the U.K. billions of dollars.*®* Brexit also
exposed the territorial cleavages within the U.K. Northern Ireland’s
unique status greatloy complicated a withdrawal agreement between the
U.K. and the EU,*® and the Scots began demanding a second seces-
sionist referendum.*®® The Brits’ willingness to bear these costs is
astonishing since referenda in the U.K. are typically defined as merely
“advisory” to preserve the appearance of a U.K. governed under par-
liamentary sovereignty.*’” Accordingly, the European Union Referen-
dum Act 2015 was silent on the binding effects of the Brexit referen-
dum. Yet, all U.K. governmental branches found themselves bound
by the referendum’s results.

Scholars suggest that any manifestation of the British people’s
involvement in endorsing constitutional change is a matter of sheer
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political opportunism on the part of its leaders.*®® Scholars argue that
if Brexit is a manifestation of popular sovereignty, then democracy
might be better off to abandon the idea altogether, as the people did
not seriously deliberate on Brexit.*®® Others suggest that only now
have the British people become the sovereign body.**® Some scholars
justify Brexit as a mechanism of regaining control over British affairs
and enhancing parliamentary sovereignty after its erosion under the
supremacy of EU law.*'! Using the same logic to defend the sover-
eignty of Parliament, the U.K. Supreme Court, in the momentous Mil-
ler I decision, required an Act of Parliament as a precondition to a
governmental notification of withdrawal from the EU following the
referendum.*2 The Court justified the decision on parliamentary sov-
ereignty grounds without acknowledging the people’s role in the con-
stitutional system.

Yet, the conundrum is how to reconcile the use of the Brexit
referendum with the enhancement of parliamentary sovereignty.*'®
This was accentuated by the fact that a majority of Parliament was
against Brexit in 2017 yet voted in its favor solely to uphold the peo-
ple’s decision.*** This Article offers a coherent account of British con-
stitutional development from PM Earl Grey to PM Boris Johnson that
puts Brexit in historical context, which may end the bewilderment sur-
rounding Brexit.

In 1972, Britain signed the Treaty of Brussels to join the Euro-
pean Community. The U.K. then incorporated its treaty obligations
into British law through the European Communities Act 1972
(ECA).*® According to its Section 2(4), both existing and future laws
“shall be construed and have effect,” subject to applicable Community
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law.* Parliament passed the ECA under the assumption that, as a
sovereign body, it would still be able to enact any legislation “funda-
mental or otherwise,” including laws inconsistent with Community
law.*1” In fact, Law Lord Kenneth Diplock advised Parliament during
the Act’s passage that British courts would give effect to a parliamen-
tary act later in time to Community law, even if it were inconsistent
with Community law.**® But, in the famous Factortame decision of
1991,%° British courts decided that they would not apply national leg-
islation that conflicted with Community law. The court reasoned:

[The supremacy of Community law over the national
law of member states] was certainly well established in
the jurisprudence of the European Court of Justice long
before the United Kingdom joined the Community.
Thus, whatever limitation of its sovereignty Parliament
accepted when it enacted the European Communities
Act 1972 was entirely voluntary.*?

Britain thus understood, after the fact, that its membership in
the EU compromised the parliamentary sovereignty traditions
whereby later statutes prevail over earlier ones and a legislature cannot
bind its successors. Parliamentary sovereignty also requires that no
judicial or other authority may enjoy the power “to nullify an Act of
Parliament . . . .”*?! But, both the European Court of Justice and Brit-
ish courts had been exercising judicial review and did not apply British
law that was repugnant to Community law. As long as the U.K. re-
mained in the EU, not only were parliamentary statutes inferior, but
also the source of that supreme law was foreign (i.e. European). This
had been one of the Brexiteers’ most motivating slogans—"taking
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back control” of Britain’s destiny and making the locus of sovereignty
British again.*?2

British membership in the EU had been half-hearted from the
very start. Ironically, though Winston Churchill envisioned a “United
States of Europe” after WWIIL,*? Britain was not one of the Commu-
nity’s six founding members.*** It never adopted the Euro as its cur-
rency nor signed the Schengen Agreement, which largely abolished
internal border checks between parties and complicated dealing with
illegal immigration.*>® Britain joined the Community primarily for
economic reasons, incorrectly anticipating a similar economic growth
to that experienced by other Community members in the 1970s.42
But, the EU’s leaders had different ambitions. The EU aspired to move
to a more manageable qualified-majority regime and integration before
its failure to adopt the Treaty Establishing a Constitution for Europe,*?’
and Britain became increasingly defensive in recent years about its na-
tional sovereignty and restless to reclaim its full legislative powers.*?8
In fact, Article 50 of the Treaty on European Union, which grants
member states the right to secede and enabled Brexit, originated with
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the failed Constitution Treaty and intended to compensate member
states for their expected loss in voice through more exit rights.*?°

The 2016 Brexit referendum presented a target for this unrest.
Almost 52% voted in favor of withdrawal,**® a small margin for such
a transformative event. PM Cameron campaigned against Brexit, lost,
and resigned a day after the vote.*** London, Scotland, and Northern
Ireland opposed the transformation for different reasons.**? For Lon-
don, Brexit jeopardized its position as Europe’s financial center and
presented Frankfurt the opportunity to supplant it.**® Additionally, had
Scotland foreseen Brexit in 2014, its independence referendum’s re-
sults might have differed.*** Northern Ireland feared a hard border
with the rest of Ireland, which would violate the Good Friday agree-
ment.*® Yet, only a hard border would enable Britain to fully with-
draw from the EU to avoid the free flow of people and goods from the
EU to Northern Ireland. This was a major obstacle to an acceptable
Brexit agreement between the U.K. and EU.*%

Despite this momentous chaos, astonishingly, all political ac-
tors treated the Brexit referendum as binding. Gina Miller, an anti-
Brexit activist, tried to force a second look at the decision by demand-
ing, through the courts, that the government obtain Parliament’s ap-
proval prior to notifying the EU of withdrawal, in accordance with Ar-
ticle 50 of the Treaty on European Union.**” The court did require
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parliamentary approval because withdrawal would have profound im-
plications on U.K. legislation and on the constitutional rights of its
people.**® Some have described this decision as a triumph of parlia-
mentary sovereignty,**® notwithstanding the irony that this triumph
was handed down by a court whose members are not elected. Daily
newspapers described the judges involved as “enemies of the peo-
ple,”**% not realizing the similar rhetoric of “peers against the people”
used in the nineteenth and early twentieth centuries.

At second glance, this decision reflects a triumph of the people
more than one of Parliament. It illustrates that popular sovereignty is
not about replacing the legislature but, rather, supplementing it. After
the referendum and the Miller I decision, a reluctant Parliament rub-
ber-stamped the decision to withdraw in 2017.44* Notably, Parliament
felt empowered to influence the EU withdrawal terms but perceived
itself powerless to prevent its very occurrence.

However, the Brexit story is even more astonishing than even
these chaotic events suggest. Considering the problematic nature of
the narrowly won referendum as indicative of the people’s decisive
opinion,*? Britain held two elections since the referendum to indi-
rectly determine Brexit’s fate. These repeated elections implicitly ex-
pressed Britain’s acknowledgement that referenda may be an uncon-
vincing expression of the popular will when won by a slim and
unstable majority on a particular topic. The British required the deep
and lasting opinion of the people as a prerequisite for Brexit. The Con-
servatives’ repeated electoral victories since 2010, as manifested in
their ability to win the largest share of the vote and head the
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government**® and Boris Johnson’s landslide victory in the December
2019 election, granted popular legitimacy to Brexit and paved the way
for the final withdrawal of the U.K. from the EU.*4

E. Judicial Enforcement of Constitutional Conventions

In 2005, Britain finally enacted legislation to transfer the
Lords’ judicial authority into the hands of a separate, independent
body—the Supreme Court that was officially established in 2009.44°
Subsequently, the Supreme Court has assumed the Law Lords’ role as
guardian of the constitution, without acknowledging it. This has man-
ifested in multiple decisions, starting in 2005 with the Law Lords’
Jackson decision, in which the HL, in its judicial role, recognized the
validity of the Parliament Act 1949.446 Tt thus accepted the HL’s rede-
fined limited legislative role in protecting the constitutional status quo.
At the same time, the Appellate Committee of the House of Lords sug-
gested, in dicta, that it may exercise judicial review and invalidate stat-
utes that attempt to either abolish the HL without its consent or abolish
the Court’s power to rule on the constitutionality of governmental de-
cisions.**” The Court suggested that it enjoyed this power inherently
as part of the common law.

| argue that there is a deep link between the two parts of the
decision, although the Court did not acknowledge it. As the Court rec-
ognized that the HL may no longer serve as a potent protector of the
constitutional status quo, it became imperative for the Court to assert
its role as the substitute of the HL. Both are unelected branches. That
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structural feature enables them to check the elected powers that are
responsible to represent the people. It is also no coincidence that the
Jackson decision was issued at a time when Parliament passed legisla-
tion to transfer the HL’s judicial function to an independent Supreme
Court. The Law Lords could finally anticipate being relieved of the
burden of serving both in that role and as members of the legislature.

The second decision that marks the transfer of the constitu-
tional guardian role from the Lords to the Court is the Miller 11 deci-
sion.**® PM Boris Johnson advised the Queen to prorogue Parliament
on the eve of the expiration of the U.K.’s deadline to reach an agree-
ment with the EU on Brexit.**® Johnson faced fierce parliamentary
opposition to his staunch position on completing Brexit, even without
an agreement with the EU.*° Although he did not admit his motive
openly, | believe Johnson hoped that proroguing Parliament would
give him a window of opportunity to reach an agreement with the EU.
He, supposedly, could finally make a credible threat to exit regardless
of an agreement. He wanted to enhance his bargaining position vis-a-
vis the EU. At the same time, | contend that the prorogation was not
intended to prevent Parliament from supervising the executive branch,
since it would have reconvened before the Brexit’s deadline.**! Pro-
rogation ends a parliamentary session but does not dissolve it.*>2

Miller petitioned to the courts against this use of prerogative
power. She argued that it cannot be used to silence Parliament.*** The
expectation was that the Court would treat the matter as non-justiciable
and within the domain of the political constitution, as the PM’s advice
to the Queen at most amounted to a breach of the constitutional con-
vention of responsible government and its accountability to Parlia-
ment.*** Indeed, the High Court in England and Wales treated the mat-
ter as non-justiciable.*® However, the U.K. Supreme Court in a
unanimous decision of 11 justices, the largest possible panel, decided
to declare the prorogation invalid and of no effect.*>®

The framework suggested in this Article explains the Court’s
move. As the Lords lost their power to serve as guardians of the con-
stitutional status quo, the Supreme Court assumed this power.
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Constitutional conventions guided the Lords when exercising their
function. As the Court replaced the Lords, the enforcement mecha-
nisms changed. Now, the Court uses judicial review to exercise the
function the Lords once fulfilled. On this occasion, the political con-
stitution converged with the legal constitution.

More broadly, as long as there was a fusion of the legislative
and judicial functions, the U.K. system needed to maintain the appear-
ance of a dichotomy between the legal and political constitutions. To
preserve legitimacy, the Lords had to exercise the role of guardians of
the constitution in their role as part of the legislative, rather than the
judicial, branch. Once the U.K. erected an independent Supreme Court
and separated the legislative and judicial bodies, the Court could re-
place the Lords as guardians of the constitution. The political and legal
constitutions could finally merge when no other remedy was available,
with no loss of legitimacy attributed to the Lords playing a double in-
consistent game.

V. ON JUDICIAL AND SENATE REFORM IN THE U.S.

With the conservative composition of the current U.S. Supreme
Court, originalism is expected to be a dominant constitutional interpre-
tation method.*” Originalism grants decisive weight to the public
common understanding of the Constitution at the time of its adop-
tion.**® Although conservative justices reject the use of comparative
constitutional law to decide interpretive dilemmas as a breach of pop-
ular sovereignty,**® even they refer to British sources to interpret pro-
visions modeled after laws in the U.K.#° The U.S. Supreme Court has
already resorted to provisions of the British Bill of Rights of 1689 to
determine cases dealing with the death penalty, the right to bear arms,
and substantive due process.

This Article offers a theoretical and historical basis to justify,
even under an originalist approach, the use of British sources beyond
their influence on particular constitutional provisions. It lays out the
proof that the U.S. and U.K. have shared a common constitutional
model, rather than diverged in opposite directions.  EXisting
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scholarship recognizes that the U.S. model is based on a popular sov-
ereignty model, which requires the people’s consent to enact constitu-
tional change, as manifested in Article V of the U.S. Constitution. The
prevalent view among scholars, however, is that this popular sover-
eignty model presents a major break away from the British parliamen-
tary sovereignty model. In contradistinction to this dogma, | proved
in Parts Il through IV above that the U.K. constitutional system has
operated under a popular sovereignty model for the past two hundred
years that is similar to that of the U.S.

The two countries’ constitutional models share multiple com-
monalities. First, constitutional change must pass through a different,
more arduous, adoption process than regular law. Second, this arduous
constitutional change process must manifest convincingly that the peo-
ple, rather than the legislature alone, endorsed the change. Third, an
unelected branch, be it a second legislative branch or a court, must
serve as the guardian of the constitutional status quo and exercise ju-
dicial review or legislative veto to prevent the legislature from endors-
ing constitutional change until convinced that the people have con-
sented to it.

U.K. politicians and scholars of the nineteenth century recog-
nized that the British model was similar to the one at play in the U.S.
They drew explicit comparisons between the Lords’ exercise of their
legislative veto and the U.S. Supreme Court’s judicial review
power.®! The U.K. constitutional model later replaced the Lords’ ab-
solute veto power with a suspensory veto and ultimately referenda. All
three mechanisms are different ways of referring constitutional issues
to the people prior to their adoption by Parliament.

Both countries share a common model of constitutionalism that
demarcates constitutional from regular law and entrenches the former
by entrusting an unelected branch with protection of the constitutional
status quo. Moreover, both countries share a common historical back-
ground. Not only did Englishmen in America rely explicitly on British
precedents in molding their new independent Constitution, as recog-
nized by the Supreme Court’s most prominent proponent of original-
ism, Justice Scalia, but the British were following closely and imitating
developments in the new world.*62

It is thus highly valuable to study how institutions shared in
both countries, and designed for similar purposes, were intended to
operate. Post-ratification constitutional development in both countries
may offer insight into the true meaning of institutions at the time of
their constitutional adoption. The U.S. may finally shed its armor of

461. See supra Part II.
462. See supra Introduction.
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exceptionalism and engage in serious cross-Atlantic study of constitu-
tional law.*®® | demonstrate the importance of such an approach on
two burning dilemmas: judicial reform and Senate reform.

A. The Enforceability of Constitutional Norms

The common Anglo-American constitutional model teaches us
that constitutional norms, which protect popular sovereignty, were
never meant to be left to the mercy of the faltering desires of politi-
cians. Rather, the model guaranteed their enforcement.

The covert nature of the U.K.’s transformation from parliamen-
tary to popular sovereignty in the nineteenth century, created a large
gap between the British practice of popular sovereignty and its narra-
tive of parliamentary sovereignty, which persists to this day. Brexit’s
dramatic unfolding is symptomatic of this latent shift in the U.K.’s
governing framework, which began two centuries ago.*®* Brexit is just
the first major political event to force the world to grapple with this
reality.

During the subtle, unacknowledged transition, the British sys-
tem preserved the facade of continuity while the constitution’s internal
workings were dramatically altered. Parliament’s legal ability to make
and unmake any law sustained the illusion of an unchanged status quo.
However, an internal revolution transpired, in which the people came
to supplement the Crown, Lords, and Commons, as the fourth body
whose consent was de facto required for constitutional change. Con-
trary to traditional understanding, the British constitution has, in fact,
utilized constitutional conventions to bridge this chasm between prac-
tice and narrative.

British scholars of the twentieth century distinguished between
the legal and political dimensions of the U.K. constitution.*®® The
Court was to guard and enforce the legal constitution, while the polit-
ical constitution was enforced through politics and, eventually, elec-
tions alone. These scholars presumed that constitutional conventions
were in the domain of the political constitution alone.*®® Constitutional
conventions thus supplemented, but did not replace or negate, the legal
constitution. In case of conflict between what ought to be done under

463. See generally ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA (Harvey C. Mans-
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the political constitution and what could be done under the legal con-
stitution, the legal constitution prevailed. Scholars treated a conflation
of the two constitutions as a severe error.

However, this commonly accepted treatment of asserting a
sharp division between the political and legal constitutions is a mis-
take. This Article shows that constitutional conventions emerged and
evolved to bridge the gap between the political and legal constitution.
Nor were constitutional conventions left to the good will of the politi-
cal branches alone. The British model has always entrusted defined
“named” political institutions with enforcing the conventions via so-
phisticated enforcement mechanisms. The model endowed unelected
branches with the power to both halt and recognize constitutional
change depending on the people’s endorsement or rejection of change,
as manifested through repeated elections and the cumulative action of
diverse constitutional branches.

In the U.K., the House of Lords oversaw the enforcement of
constitutional conventions. It had to use both a negative power (veto)
and a positive power (consent) to serve as guardian of popular sover-
eignty conventions. When constitutional change did not garner the
people’s consent, the Lords had to protect the constitutional status quo
by vetoing constitutional change. When the people spoke, the Lords
had to recognize this by consenting to constitutional change.*®” Since
the Lords functioned during this period as both a second legislative
chamber and the highest judicial branch, the Lords fulfilled this guard-
ian function up front as a second legislative chamber.*®® This contrib-
uted to the impression that, in the Anglo-American constitutional tra-
dition, there is a strict divide between the political and legal
constitution. In fact, when the Lords abused their role as enforcers of
constitutional conventions in the service of popular sovereignty, the
Monarch served as a second tier of enforcement. The Monarch utilized
the threat of peer-packing the Lords to incentivize them to abide by the
norms of popular sovereignty.*®® When the Lords lost their constitu-
tional power to enforce constitutional conventions, the Supreme Court
in the U.K. emerged as the new enforcer, inheriting the Lords’ role.
The separation between the HL’s legislative function and judicial func-
tion, now entrusted to the Supreme Court, has, thus, enabled the mer-
ger of the legal and political constitutions, on a last resort basis.*"

The American distinction between the political and legal con-
stitutions is based on the British tradition. American scholars treated

467. See supra Parts I-I1I.
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469. See supra Parts I-11.
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conventions as unenforceable based on Dicey’s writings. Harvard
Law Professor Adrian Vermeule, for example, writes, “The classical
approach in Commonwealth legal theory, stemming from the pre-em-
inent Victorian theorist Albert Venn Dicey, holds that conventions ‘are
not enforced or enforceable by the Courts.”””*’* However, this Article
argues that they misunderstood the British model by treating it as a
model of parliamentary sovereignty when it is, in fact, a model of pop-
ular sovereignty. They treated conventions as non-enforceable by the
courts when, in fact, they have always been enforceable under the Brit-
ish model. They interpreted Dicey as the authority on relieving judi-
cial responsibility for enforcement of conventions. But Dicey, in the
very treatment of conventions, explained that their enforcement was
entrusted to the Lords and monarch under a popular sovereignty
model, as further elaborated below.4"2

This understanding of conventions’ enforceability based on an
originalist understanding is revolutionary. One of the hallmarks of
Trumpism is the severe breach of constitutional conventions left un-
checked. Former President Donald Trump subverted many American
constitutional norms: from refusing to reveal the President’s tax re-
turns, to appointing family members to executive positions, to firing
the Director of the FBI to frustrate an investigation.*”® This slippery
slope of abusing conventions ultimately led him to attempt to frustrate
the peaceful transition of democratic power.*”* This Article suggests
that, if other political branches do not step in to fulfill their duty to
enforce constitutional conventions on the infringing party, the courts
should serve as the last line of defense and possess both the authority
and the responsibility to enforce them to protect popular sovereignty.
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| develop the implications of this understanding with a view to judicial
reform.

B. Court Packing

1. A Principled Plan

Serious discussion of packing the U.S. Supreme Court has en-
countered a level of interest that has not been seen since Franklin D.
Roosevelt’s presidency in the 1930s.4”° President Biden has appointed
members to a bipartisan commission that will consider reforming the
Court.*”® In my essay “Court Packing as an Antidote,” I established
the existence of a constitutional convention dating back to the found-
ing of the Republic, which | termed the SCOTUS Bipartisan Conven-
tion.*”” This convention demands bipartisan consent as a precondition
for the appointment of Justices to SCOTUS during a presidential elec-
tion year. | define a presidential election year to include all nomina-
tions done within the presidential election calendar year or all appoint-
ments done within twelve months prior to the president taking office.
This nuanced definition takes into account of the fact that the Twenti-
eth Amendment led to a change in the time in which presidents as-
sumed office.*’® It is intended to protect popular sovereignty by guar-
anteeing that the people may weigh in on such irrevocable,
transformative, life-term appointments.*”® It is designed to prevent
presidential abuse of appointment power in a way that frustrates elec-
tion results.*®° | argue that, under the SCOTUS Bipartisan Convention,
the Senate is entrusted with guaranteeing that no such appointment is
made during a presidential election year without bipartisan support.*8!
To establish the existence of the convention, | reviewed all judicial
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nominations and appointments to SCOTUS done during presidential
election years since the U.S.” founding.*®?

| argue that, in recent years, the Senate had breached constitu-
tional conventions regarding SCOTUS appointments twice. In the first
case, the Senate denied SCOTUS nominee Judge Merrick Garland a
floor vote on his nomination, even though the nomination was submit-
ted before the end of March in a presidential election year.*3® Except
for Garland, all nominations to the Court done by March of aj)residen-
tial election year received some type of an up or down vote.*®* In the
second case, the Senate confirmed Justice Amy Coney Barrett mere
days before a presidential election, after millions of Americans had
already voted, despite a lack of bipartisan support.*8®

This Aurticle furnishes theoretical and historical support for the
argument that court packing is the antidote for breaches of the
SCOTUS Bipartisan Convention, such as those that occurred during
the nominations of Garland and Barrett. Both the U.S. Senate and the
U.S. Supreme Court are modeled after the House of Lords.*®® Both the
Senate and the House of Lords are second legislative bodies within a
bicameral system. Both were intended to be more elitist and less dem-
ocratic than the lower chamber to force a somber second look on leg-
islation.*®” Therefore, Senators were originally appointed by state leg-
islatures rather than chosen in direct popular elections.*®®  Only in
1913, with the ratification of the Seventeenth Amendment, did the U.S.
adopt direct popular election to the Senate.*®® Originally, the Senate
was intended to represent the wealthier class of society, just like the
House of Lords. The treatment of Senators who die or resign before
their term expires still reflects this history, as their state governors ap-
point their successors.*® Thus, for instance, Governor Gavin Newsom
of California could select Mr. Padilla to replace Kamala Harris for the
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remainder of her Senate term once Harris became the first female Vice
President in U.S. history.*®! This elitist design also explains the ex-
tended six-year terms on the U.S. Senate.

Court packing, in the common Anglo-American model, offers
a second tier of protection against the Senate’s failure to enforce con-
stitutional conventions such as the SCOTUS Bipartisan Convention.
Court packing is necessary to restore the legitimacy of the Court and
counter the partisan takeover of the Court achieved through abuse of
the appointment power in the cases of Garland and Barrett. Dicey ex-
plicitly acknowledged that court packing, or the threat thereof, is jus-
tified to guarantee that popular sovereignty prevails in the face of a
partisan takeover of non-elected veto power. In the third part of his
Introduction to the Study of the Law of the Constitution, Dicey deals
with constitutional conventions. He argues that the Crown and Lords
should exercise their discretionary powers in a way that serves popular
sovereignty:

The same thing holds good of the understanding, or
habit, in accordance with which the House of Lords are
expected in every serious political controversy to give
way at some point or other to the will of the House of
Commons as expressing the deliberate resolve of the
nation, or of that further custom which, though of com-
paratively recent growth, forms an essential article of
modern constitutional ethics, by which, in case the
Peers should finally refuse to acquiesce in the decision
of the Lower House, the Crown is expected to nullify
the resistance of the Lords by the creation of new Peer-
ages. How, it may be said, is the “point” to be fixed at
which, in case of a conflict between the two Houses,
the Lords must give way, or the Crown ought to use its
prerogative in the creation of new Peers? The question
is worth raising, because the answer throws great light
upon the nature and aim of the articles which make up
our conventional code. This reply is, that the point at
which the Lords must yield or the Crown intervene is
properly determined by anything which conclusively
shows that the House of Commons represents on the
matter in dispute the deliberate decision of the nation.
The truth of this reply will hardly be questioned, but to
admit that the deliberate decision of the electorate is de-
cisive, is in fact to concede that the understandings as
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to the action of the House of Lords and of the Crown
are, what we have found them to be, rules meant to en-
sure the ultimate supremacy of the true political sover-
eign, or, in other words, of the electoral body.*%?

The British model placed the House of Lords first, the Crown second,
and institutional packing third as the enforcers of constitutional con-
ventions. Court packing is a last resort weapon, justified only after
other less intrusive enforcement mechanisms fail.

Institutional packing was not only a “potential” weapon to rein
in the power of the Lords. The Crown utilized this weapon on various
occasions to prevent abuse of unelected partisan power. Queen Anne
created twelve new peers in 1712 to overcome Whig opposition in the
Lords and enable the parliamentary ratification of the Peace of Utrecht
treaties, which ended the War of the Spanish Succession.*®®> These
treaties expanded American territory, and thus the Americans were
well-aware of Queen Anne’s method of ratifying them.*** Moreover,
as the Framers debated the drafting of the U.S. Constitution, King
George Ill—whose rule was overthrown in the Declaration of Inde-
pendence—was creating new peers to promote his political agenda.*®®

The Framers of the Constitution were well aware of this British
remedy and intentionally treated court packing as an antidote.*®® Thus,
they never set the size of the Court in the Constitution but, rather, en-
trusted Congress to set the number of Justices.*” At the same time,
the Framers explicitly rejected executive power to pack the Court.*%®
The Framers engaged in court packing since the very start, beginning
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with the first transition of power from Federalists to Anti-Federalists
in 1800.4%°

The Senate breached its historical role of enforcing the
SCOTUS Bipartisan Convention. In addition to Barrett, the only other
SCOTUS appointee confirmed in breach of this convention was Jus-
tice Peter Daniel back in 1841.°% At the time, no court packing fol-
lowed because President William Henry Harrison died within a month
of taking office and his successor, President John Tyler, even lacked
support to fill natural SCOTUS vacancies.*

Enlarging the Court by four members would give the Demo-
crats the majority-to-minority gap they would have enjoyed had there
been no abuse of the appointment power. It would lead to a composi-
tion of 7 “Democrats” and 6 “Republicans” on the Court. A more
modest move would be to enlarge the Court by two under the theory
that there is no guarantee that Garland would have been confirmed had
he received the vote, as the Senate was under Republican control at the
time of his nomination. This more moderate move may be preferable
if it could be achieved by bipartisan consent.

I, therefore, make a principled argument in favor of court pack-
ing based on the common Anglo-American tradition. The rationale for
court packing laid out in this Article is based on the original constitu-
tional design. It identifies the conditions under which court packing is
justified. It thus avoids the dangers of endless tit-for-tat exercises of
court packing spiraling out of control. Court packing is justified under
the Anglo-American model only to counter a partisan takeover of un-
elected constitutional veto power.

| offer a principled argument that aims to undo a recent partisan
takeover of the U.S. Supreme Court in breach of constitutional con-
ventions. It aims to justify the use of the appointment power to counter
its misuse. It does not aim to override or undo a particular judicial
decision, and it does not depend on promoting a particular type of pol-
icy. It thus differs substantially from a similar plan and motive once
proposed by Franklin D. Roosevelt, as discussed below.
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2. An Ad-Hoc Plan

If a moderate court packing plan is not adopted to counter the
partisan takeover of the Court, a time might come when the U.S. will
need to resort to a more dangerous court packing plan. Such a plan
would attempt to undo particular judicial decisions that frustrate the
people’s will. The abuse of the Senate confirmation power regarding
Barrett and Garland increases the likelihood of the need to resort to
this type of court packing. It too is supported by the Anglo-American
constitutional model.

In the British context, constitutional conventions not only in-
structed Lords when to exercise their veto but also installed a defense
mechanism against abuse of their power, guaranteeing that the peo-
ple’s will ultimately prevailed on specific issues. The Crown, an ad-
ditional unelected branch, was entrusted with ensuring that the Lords
ultimately succumbed to the people’s will on constitutional matters.
The Crown had an interest in protecting the peace and stability of the
kingdom. It had the power to enforce discipline on the Lords, because
it could create Peers to overcome the Lords’ veto and facilitate consti-
tutional change.

To threaten the Lords with the creation of Peers, the Crown
first required two election cycles that served as semi-referenda by fo-
cusing on a constitutional change. The Crown used these elections’
results as indicators to verify that the Lords were the ones frustrating
the people’s will. Twice the King threatened the Lords with the crea-
tion of Peers to bring about constitutional change. This occurred in the
opening and closing moments of the referendum-model era. In both
cases, the Lords were left with the “Masada” dilemma: a choice to
either sabotage themselves by vetoing a measure and enabling the cre-
ation of Peers to force accountability on the other branches, which
would reveal the revolutionary nature of the constitutional change; or
accept that the people endorsed constitutional change and join the
forces of change by withdrawing their veto.5%

FDR’s threat to pack the Court is considered the prime prece-
dent for current judicial reform. His threat to pack the Court in the
1930s explicitly relied on the British experience. After FDR’s second
landslide presidential victory in the 1936 election, FDR proposed to
pack the Supreme Court.>®® He argued that the “Old-Court” veto was
undemocratic and justified court packing in the name of popular sov-
ereignty: “It is the American people themselves who are in the driver’s
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seat. It is the American people themselves who want the furrow
plowed. It is the American people themselves who expect the third
horse [the CourtJ to pull in unison with the other two [Congress and
the President].”®® The prevailing scholarly view suggests that, in re-
sponse to the threat to pack the Court, the Court “switched” its juris-
prudence and accepted the constitutionality of the New Deal legisla-
tion.5%  This judicial legitimation of expansive government
intervention in economic life amounted to “the constitutional revolu-
tion of 1937.7%% In light of the Court’s retreat, FDR did not act on his
threat to pack the Court.

FDR based his approach upon British threats to pack the HL,
which convinced the Lords to give up their veto power in the beginning
of the twentieth century. On November 13, 1935, Roosevelt discussed
with Secretary Harold Ickes the analogy between the crisis with the
Supreme Court that he faced and the crisis with the House of Lords
that the British Liberal Government confronted in 1909-1911.%
Ickes recalled that FDR referred again to the British experience at a
cabinet meeting on December 27, 1935:

The President had a good deal to say about what the
Supreme Court is likely to do on New Deal legislation.
As once before in talking with me, he went back to the
period when Gladstone was Prime Minister of Great
Britain and succeeded in passing the Irish Home Rule
Bill through the House of Commons on two or three
occasions, only to have it vetoed by the House of Lords.
Later, when Lloyd George’s social security act was
similarly blocked, Lloyd George went to the King, who
was in favor of the bill, and he asked Lloyd George
whether he wanted him to create three hundred new
peers. LIoyd George said that he did not but that he was
going to pass through Commons a bill providing that in
the future any bill vetoed by the House of Lords should,
notwithstanding that, become the law of Great Britain
if passed again by the Commons. He told the King that
when that bill was ready to go to the Lords he would
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like the King to send word that if it didn’t pass, he
would create three hundred new Lords. This the King
did, with the result that the bill was accepted by the
House of Lords.>%

While scholars have been blind to the resemblance between the
two countries’ popular sovereignty structures, the political actors of
the time were not. Lacking an understanding of the way constitutional
conventions worked, contemporaries argued that President FDR’s
threats to pack the Court during the New Deal were a breach of con-
stitutional conventions.>® FDR, however, explicitly relied on the Brit-
ish experience when issuing such threats. He even recognized that, in
both countries, politicians needed to resort to these threats to accom-
plish similar goals, i.e. the adoption of welfare programs.>® Packing
the Court remains a part of the legitimate constitutional arsenal of a
popular sovereignty system, which can be exercised when cumulative
branches of government, as well as the public, repeatedly endorse con-
stitutional change but face the Court’s obstructionism. This is one of
the lessons that can be learned from the Anglo-American model of
constitutional change.

Yet, this second type of court packing for the purpose of undo-
ing particular judicial decisions, or threats thereof, is more dangerous
because it may jeopardize the Court’s independence. Instead of decid-
ing according to their understanding of the law, Justices might come
to switch their positions and decide in a way that prevents an intrusion
on their institution. The public may lose confidence in the Court’s
objectivity even if the Court ultimately ignores threats of court pack-
ing. This type of court packing is thus more open to serious abuse by
the political branches.

C. Senate Reform

While Representatives campaign every two years, Senators
stand for election every six years. They thus compose a more elitist
body, disconnected from immediate constituents’ concerns.”! Sena-
tors also represent states rather than the population at large. Thus,
small states enjoy disproportionate representation in the Senate. De-
mographically, most of the population in these states is currently from
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White rural America.®'? In size, it resembles the Lords’ representation
of the aristocratic class in the U.K.

Senators have become an increasingly obstructionist legislative
body, especially since the 1970s.°® Under the Senate Rules, each Sen-
ator has the right to unlimited debate on legislation, even on nonger-
mane matters. Each Senator may, thus, filibuster and prevent a vote
on legislation.>** Rule 22 allows Senators to apply cloture to end de-
bate and overcome a filibuster with the support of three-fifths of Sen-
ators (60 Senators).>®

After intensive filibusters by southern Senators to prevent civil
rights legislation in the 1960s, in 1970, the Senate adopted a two-track
system for conducting business. It allows the Senate to “discuss” mul-
tiple items simultaneously. Thus, the Senate can proceed with busi-
ness on one item while applying a filibuster to a different item.>® This
reform enables Senators to filibuster legislation without bringing the
Senate’s work to a standstill. Over time, filibusters became “virtual,”
rquli7ring Senators to merely communicate their intention to filibus-
ter.

Paradoxically, while the two-track system intended to
strengthen the Senate, it achieved the opposite result. Vetoing mem-
bers did not need to tax their bodies with long speeches or even pay
the public price of accountability for filibustering. They could stall
simply by indicating to their party leader that they intended to filibus-
ter unless the majority could garner the supermajority needed to im-
pose cloture.>*® Thus, the Senate became an obstructionist body, very
much resembling the Lords’ behavior in the beginning of the twentieth
century.

While the Lords’ obstructionist behavior led to rapid curtail-
ment of their power in the beginning of the twentieth century, Con-
gress adopted only the first half of the Parliament Act of 1911. In
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1974, Congress exempted the budget process, and specifically recon-
ciliation bills, from the application of the filibuster.>'® Without this
exception, the Senate’s filibuster would have long been discarded. No
government may function without the power of the purse. This is why
the British Parliament Act of 1911 removed the Lords’ veto power on
budgetary matters.>?® To bypass the filibuster, American presidents,
at times, enacted major policy items in the form of reconciliation bills.
President Obama utilized this process to enact parts of Obamacare, and
President Biden followed suit with COVID-19 relief.>?

Over one hundred years after Britain, the U.S. is currently
weighing Senate reform along lines resembling the British model:
eliminating the filibuster, reforming the Senate, or recasting the fili-
buster as a suspensory veto. The Republican Senate Minority Leader
Mitch McConnell is so concerned that Democrats will eliminate the
filibuster that he refused to cooperate on formulating a power sharing
agreement, which intended to transfer control of Senate committees to
the new Democratic Senate majority.>?? McConnell ultimately re-
lented after two Democratic Senators publicly announced their current
opposition to the filibuster’s elimination.’”® However, the new Dem-
ocratic Senate Majority Leader, Chuck Schumer, did not pledge to pre-
serve the filibuster.>?*

Some suggest reforming the Senate to make it more representa-
tive by admitting the District of Columbia and Puerto-Rico into the
Union.>?® Others suggest deescalating supermajority of the cloture,
such that the filibuster becomes a suspensory, rather than an absolute,
veto. Under one proposal, the filibuster may be overcome after eight
days of delay.>?® The U.K.’s history suggests that a democracy cannot
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ignore an obstructionist legislative chamber, and removal, or at the
very least substantial weakening, of the filibuster is not a question of
“if” but “when” in the U.S. as well. Under the Anglo-American model,
the second chamber’s task is to fulfill its constitutional duty to foster
deliberation, not to frustrate the people’s will. When its actions be-
come obstructionist to the point of paralyzing the regular course of
legislation, it foreshadows the removal of this obstruction power.

CoNCLUSION: NEw CONSTITUTIONAL BEGINNINGS

This Article has focused on reconceptualizing the relationship
between the U.S. and U.K. constitutional models and its implications
for current dilemmas that the two countries face. However, the poten-
tial importance of the study reaches beyond the two countries. Be-
cause both countries’ constitutional systems serve as models for other
countries, the misunderstood relationship between the U.S. and U.K.
models has hindered the development of constitutionalism worldwide.
Countries felt compelled to choose between the two models. The opin-
ion of the Framers of the Australian Constitution in the 1890s, for ex-
ample, was that a Bill of Rights would negate the tradition of parlia-
mentary sovereignty as enunciated by Dicey. They therefore provided
for a constitution that deals primarily with the structure of government
alone. The Liberal Prime Minister Sir Robert Menzies reiterated this
position in the late 1960s.%?’

After Israel’s establishment in 1948, its parliament held a great
debate in 1950 regarding the question of whether to follow the Amer-
ican model of a supreme formal constitution with an accompanying
judicial review mechanism for primary legislation or adhere to the
British parliamentary sovereignty tradition, ultimately opting for the
latter. It thus decided to adopt Basic Laws in stages using the same
process of enactment as used for regular statutes and forgo Israel’s
commitment in its Declaration of Independence to adopt a formal con-
stitution.>?®

In 1990, New Zealand opted to adopt a pale statutory Bill of

Rights Act, expressly forbidding the courts from invalidating statutes,
to remain within the British parliamentary sovereignty tradition.5?°
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This Article shows that these countries’ constitutional dilem-
mas were shaped by a misunderstanding of the relationship between
the U.K. and U.S. constitutional models. The U.K. and U.S. have
shared a common constitutional model of popular sovereignty for over
two hundred years. This model demarcates constitutional from regular
law, entrenching the former and entrusting unelected branches with the
role of guardians of the constitutional status quo. There was never a
need for countries to profess their loyalty to one or the other. The
common Anglo-American constitutional model offers new possibili-
ties for countries to develop their own constitutional systems as well
as engage in constitutional dialogues on a global level.



